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INTRODUCTORY NOTE

The Committee on Transportation and Infrastructure is
pleased to publish a compilation of selected laws within the juris-
diction of the Subcommittee on Economic Development, Public
Buildings, Hazardous Materials and Pipeline Transportation. At
the beginning of the 106th Congress, the jurisdiction of the Sub-
committee on Public Buildings and Economic Development was
broadened to include the statutory provisions governing hazardous
materials transportation and pipeline safety. The jurisdictional ad-
ditions are reflected in the new title of the Subcommittee. This
compilation includes a selection of laws pertaining to the Sub-
committee’s jurisdiction over economic development, hazardous ma-
terials transportation, and pipeline safety.

In the 105th Congress, the Public Works and Economic Devel-
opment Act of 1965 and the Appalachian Regional Development
Act of 1965 were each amended by the Economic Development Ad-
ministration and Appalachian Regional Development Reform Act of
1998 (Public Law 105-393), reauthorizing and reforming both the
Economic Development Administration and the Appalachian Re-
gional Commission (ARC). The compilation includes the Acts as
amended. Additionally, the compilation includes the statutory pro-
visions establishing the Denali Commission, an economic develop-
ment agency based on the ARC model exclusive to the State of
Alaska, created by Public Law 105-277 and amended by Public
Law 106-31.

The compilation also includes the statutory provisions gov-
erning transportation of hazardous materials and provisions gov-
erning transportation by pipeline. The pipeline provisions include
the one-call notification grant incentive program established in
chapter 61 of title 49, United States Code, by the Transportation
Equity Act for the 21st Century (Public Law 105-178) and chapters
of subtitle VIII of title 49 relating to pipeline safety (chapter 601),
user fees (chapter 603), and interstate commerce regulation (chap-
ter 605).

In closing, I wish to recognize the efforts of the Office of Legis-
lative Counsel for its assistance in assembling this compilation and
providing drafting services for legislation that appears before this

Committee.
BUD SHUSTER,

Chairman, Committee on
Transportation and Infrastructure

(V)

(6))
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PUBLIC WORKS AND ECONOMIC DEVELOPMENT ACT OF
1965

AN ACT To provide grants for public works and development facilities, other finan-
cial assistance and the planning and coordiation needed to alleviate conditions of
substantial and persistent unemployment and underemployment in economically
distressed areas and regions.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled.

SECTION 1. [42 U.S.C. 3121 note] SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as the “Public Works
and Economic Development Act of 1965”.
(b) TABLE OF CONTENTS.—The table of contents of this Act is
as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Findings and declarations.
Sec. 3. Definitions.

TITLE I—ECONOMIC DEVELOPMENT PARTNERSHIPS COOPERATION AND
COORDINATION

Sec. 101. Establishment of economic development partnerships.
Sec. 102. Cooperation of Federal agencies.
Sec. 103. Coordination.

TITLE II—GRANTS FOR PUBLIC WORKS AND ECONOMIC DEVELOPMENT

Sec. 201. Grants for public works and economic development.

Sec. 202. Base closings and realignments.

Sec. 203. Grants for planning and grants for administrative expenses.
Sec. 204. Cost sharing.

Sec. 205. Supplementary grants.

Sec. 206. Regulations on relative needs and allocations.

Sec. 207. Grants for training, research, and technical assistance.

Sec. 208. Prevention of unfair competition.

Sec. 209. Grants for economic adjustment.

Sec. 210. Changed project circumstances.

Sec. 211. Use of funds in projects constructed under projected cost.
Sec. 212. Reports by recipients.

Sec. 213. Prohibition on use of funds for attorney’s and consultant’s fees.

TITLE III—ELIGIBILITY; COMPREHENSIVE ECONOMIC DEVELOPMENT
STRATEGIES
Sec. 301. Eligibility of areas.
Sec. 302. Comprehensive economic development strategies.

TITLE IV—ECONOMIC DEVELOPMENT DISTRICTS

Sec. 401. Designation of economic development districts.

Sec. 402. Termination or modification of economic development districts.

Sec. 403. Incentives.

Sec. 404. Provision of comprehensive economic development strategies to Appa-
lachian Regional Commission.

Sec. 405. Assistance to parts of economic development districts not in eligible areas.

TITLE V—ADMINISTRATION
Sec. 501. Assistant Secretary for Economic Development.
5
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Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.
Sec.
Sec.

Sec.
Sec.
Sec.

502. Economic development information clearinghouse.
503. Consultation with other persons and agencies.
504. Administration, operation, and maintenance.

505. Businesses desiring Federal contracts.

506. Performance evaluations of grant recipients.

507. Notification of reorganization.

TITLE VI—MISCELLANEOUS

601. Powers of Secretary.

602. Maintenance of standards.

603. Annual report to Congress.

604. Delegation of functions and transfer of funds among Federal agencies.

605. Penalties.

606. Employment of expediters and administrative employees.

607. Maintenance and public inspection of list of approved applications for fi-
nancial assistance.

608. Records and audits.

609. Relationship to assistance under other law.

610. Acceptance of certifications by applicants.

TITLE VII-FUNDING

701. General authorization of appropriations.
702. Authorization of appropriations for defense conversion activities.
703. Authorization of appropriations for disaster economic recovery activities.

SEC. 2. [42 U.S.C. 3121] FINDINGS AND DECLARATIONS.

(a) FINDINGS.—Congress finds that—

(1) while the economy of the United States is undergoing
a sustained period of economic growth resulting in low unem-
ployment and increasing incomes, there continue to be areas
suffering economic distress in the form of high unemployment,
low incomes, underemployment, and outmigration as well as
areas facing sudden economic dislocations due to industrial
restructuring and relocation, defense base closures and pro-
curement cutbacks, certain Federal actions (including environ-
mental requirements that result in the removal of economic
activities from a locality), and natural disasters;

(2) as the economy of the United States continues to grow,
those distressed areas contain significant human and infra-
structure resources that are underused;

(3) expanding international trade and the increasing pace
of technological innovation offer both a challenge and an oppor-
tunity to the distressed communities of the United States;

(4) while economic development is an inherently local proc-
ess, the Federal Government should work in partnership with
public and private local, regional, and State organizations to
ensure that existing resources are not wasted and all Ameri-
cans have an opportunity to participate in the economic growth
of the United States;

(5) in order to avoid wasteful duplication of effort and to
limit the burden on distressed communities, Federal, State,
and local economic development activities should be better
planned and coordinated and Federal program requirements
should be simplified and made more consistent;

(6) the goal of Federal economic development activities
should be to work in partnership with local, regional, and State
public and private organizations to support the development of
private sector businesses and jobs in distressed communities;
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(7) Federal economic development efforts will be more
effective if they are coordinated with, and build upon, the trade
and technology programs of the United States; and

(8) under this Act, new employment opportunities should
be created by developing and expanding new and existing pub-
lic works and other facilities and resources rather than by
merely transferring jobs from one area of the United States to
another.

(b) DECLARATIONS.—Congress declares that, in order to pro-
ISnote a strong and growing economy throughout the United
tates—

(1) assistance under this Act should be made available to
both rural and urban distressed communities;

(2) local communities should work in partnership with
neighboring communities, the States, and the Federal Govern-
ment to increase their capacity to develop and implement com-
prehensive economic development strategies to address exist-
ing, or deter impending, economic distress; and

(3) whether suffering from long-term distress or a sudden
dislocation, distressed communities should be encouraged to
take advantage of the development opportunities afforded by
technological innovation and expanding and newly opened
global markets.

SEC. 3. [42 U.S.C. 3122] DEFINITIONS.
In this Act:

(1) COMPREHENSIVE ECONOMIC DEVELOPMENT STRATEGY.—
The term “comprehensive economic development strategy”
means a comprehensive economic development strategy ap-
proved by the Secretary under section 302.

(2) DEPARTMENT.—The term “Department” means the
Department of Commerce.

(3) ECONOMIC DEVELOPMENT DISTRICT.—

(A) IN GENERAL.—The term “economic development
district” means any area in the United States that—

(1) is composed of areas described in section 301(a)
and, to the extent appropriate, neighboring counties or
communities; and

(i1) has been designated by the Secretary as an
economic development district under section 401.

(B) INCLUSION.—The term “economic development dis-
trict” includes any economic development district des-
ignated by the Secretary under section 403 (as in effect on
the day before the effective date of the Economic Develop-
ment Administration Reform Act of 1998).

(4) ELIGIBLE RECIPIENT.—

(A) IN GENERAL.—The term “eligible recipient”
means—

(i) an area described in section 301(a);

(i1) an economic development district;

(ii1) an Indian tribe;

(iv) a State;

(v) a city or other political subdivision of a State
or a consortium of political subdivisions;



Sec. 101  PUBLIC WORKS AND ECONOMIC DEVELOPMENT ACT OF 1965 8

(vi) an institution of higher education or a consor-
tium of institutions of higher education; or
(vii) a public or private nonprofit organization or

association acting in cooperation with officials of a

political subdivision of a State.

(B) TRAINING, RESEARCH, AND TECHNICAL ASSISTANCE
GRANTS.—In the case of grants under section 207, the term
“eligible recipient” also includes private individuals and
for-profit organizations.

(5) FEDERAL AGENCY.—The term “Federal agency” means a
department, agency, or instrumentality of the United States.

(6) GRANT.—The term “grant” includes a cooperative agree-
ment (within the meaning of chapter 63 of title 31, United
States Code).

(7) INDIAN TRIBE.—The term “Indian tribe” means any In-
dian tribe, band, nation, pueblo, or other organized group or
community, including any Alaska Native village or Regional
Corporation (as defined in or established under the Alaska Na-
tive Claims Settlement Act (43 U.S.C. 1601 et seq.)), that is
recognized as eligible for the special programs and services
provided by the United States to Indians because of their sta-
tus as Indians.

(8) SECRETARY.—The term “Secretary” means the Sec-
retary of Commerce.

(9) STATE.—The term “State” means a State, the District
of Columbia, the Commonwealth of Puerto Rico, the Virgin Is-
lands, Guam, American Samoa, the Commonwealth of the
Northern Mariana Islands, the Republic of the Marshall Is-
%rids, the Federated States of Micronesia, and the Republic of

alau.

(10) UNITED STATES.—The term “United States” means all
of the States.

TITLE I—ECONOMIC DEVELOPMENT
PARTNERSHIPS COOPERATION AND
COORDINATION

SEC. 101. [42 U.S.C. 3131] ESTABLISHMENT OF ECONOMIC DEVELOP-
MENT PARTNERSHIPS.

(a) IN GENERAL.—In providing assistance under this title, the
Secretary shall cooperate with States and other entities to ensure
that, consistent with national objectives, Federal programs are
compatible with and further the objectives of State, regional, and
local economic development plans and comprehensive economic
development strategies.

(b) TECHNICAL ASSISTANCE.—The Secretary may provide such
technical assistance to States, political subdivisions of States, sub-
State regional organizations (including organizations that cross
State boundaries), and multi-State regional organizations as the
Secretary determines is appropriate to—

(1) alleviate economic distress;
(2) encourage and support public-private partnerships for
the formation and improvement of economic development strat-
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egies that sustain and promote economic development across

the United States; and

(3) promote investment in infrastructure and technological
capacity to keep pace with the changing global economy.

(¢) INTERGOVERNMENTAL REVIEW.—The Secretary shall promul-
gate regulations to ensure that appropriate State and local govern-
ment agencies have been given a reasonable opportunity to review
and comment on proposed projects under this title that the Sec-
retary determines may have a significant direct impact on the
economy of the area.

(d) COOPERATION AGREEMENTS.—

(1) IN GENERAL.—The Secretary may enter into a coopera-
tion agreement with any 2 or more adjoining States, or an
organization of any 2 or more adjoining States, in support of
effective economic development.

(2) PARTICIPATION.—Each cooperation agreement shall pro-
vide for suitable participation by other governmental and non-
governmental entities that are representative of significant in-
terests in and perspectives on economic development in an
area.

SEC. 102. [42 U.S.C. 3132] COOPERATION OF FEDERAL AGENCIES.

In accordance with applicable laws and subject to the avail-
ability of appropriations, each Federal agency shall exercise its
powers, duties and functions, and shall cooperate with the Sec-
r}eltary,lin such manner as will assist the Secretary in carrying out
this title.

SEC. 103. [42 U.S.C. 3132] COORDINATION.

The Secretary shall coordinate activities relating to the prepa-
ration and implementation of comprehensive economic development
strategies under this Act with Federal agencies carrying out other
Federal programs, States, economic development districts, and
other appropriate planning and development organizations.

TITLE II—GRANTS FOR PUBLIC WORKS
AND ECONOMIC DEVELOPMENT

SEC. 201. [42 U.S.C. 31411 GRANTS FOR PUBLIC WORKS AND ECO-
NOMIC DEVELOPMENT.
(a) IN GENERAL.—On the application of an eligible recipient,
the Secretary may make grants for—

(1) acquisition or development of land and improvements
for use for a public works, public service, or development facil-
ity; and

(2) acquisition, design and engineering, construction, reha-
bilitation, alteration, expansion, or improvement of such a fa-
cility, including related machinery and equipment.

(b) CRITERIA FOR GRANT.—The Secretary may make a grant
under this section only if the Secretary determines that—

(1) the project for which the grant is applied for will, di-
rectly or indirectly—

(A) improve the opportunities, in the area where the
project is or will be located, for the successful establish-
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ment or expansion of industrial or commercial plants or
facilities;
(B) assist in the creation of additional long-term
employment opportunities in the area; or
(C) primarily benefit the long-term unemployed and
members of low-income families;
(2) the project for which the grant is applied for will fulfill
a pressing need of the area, or a part of the area, in which the
project is or will be located; and
(3) the area for which the project is to be carried out has
a comprehensive economic development strategy and the
project is consistent with the strategy.
(¢) MAXIMUM ASSISTANCE FOR EACH STATE.—Not more than 15
percent of the amounts made available to carry out this section
may be expended in any 1 State.

SEC. 202. [42 U.S.C. 3142] BASE CLOSINGS AND REALIGNMENTS.

Notwithstanding any other provision of law, the Secretary may
provide to an eligible recipient any assistance available under this
title for a project to be carried out on a military or Department of
Energy installation that is closed or scheduled for closure or re-
alignment without requiring that the eligible recipient have title to
the property or a leasehold interest in the property for any speci-
fied term.

SEC. 203. [42 U.S.C. 31431 GRANTS FOR PLANNING AND GRANTS FOR
ADMINISTRATIVE EXPENSES.

(a) IN GENERAL.—On the application of an eligible recipient,
the Secretary may make grants to pay the costs of economic devel-
opment planning and the administrative expenses of organizations
that carry out the planning.

(b) PLANNING PROCESS.—Planning assisted under this title
shall be a continuous process involving public officials and private
citizens in—

(1) analyzing local economies;

(2) defining economic development goals;

(3) determining project opportunities; and

(4) formulating and implementing an economic develop-
ment program that includes systematic efforts to reduce unem-
ployment and increase incomes.

(c) USE OF PLANNING ASSISTANCE.—Planning assistance under
this title shall be used in conjunction with any other available Fed-
eral planning assistance to ensure adequate and effective planning
and economical use of funds.

(d) STATE PLANS.—

(1) DEVELOPMENT.—Any State plan developed with assist-
ance under this section shall be developed cooperatively by the
State, political subdivisions of the State, and the economic
development districts located wholly or partially in the State.

(2) COMPREHENSIVE ECONOMIC DEVELOPMENT STRATEGY.—
As a condition of receipt of assistance for a State plan under
this subsection, the State shall have or develop a comprehen-
sive economic development strategy.
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(3) CERTIFICATION TO THE SECRETARY.—On completion of a
State plan developed with assistance under this section, the
State shall—

(A) certify to the Secretary that, in the development of
the State plan, local and economic development district
plans were considered and, to the maximum extent prac-
ticable, the State plan is consistent with the local and eco-
nomic development district plans; and

(B) identify any inconsistencies between the State plan
and the local and economic development district plans and
provide a justification for each inconsistency.

(4) COMPREHENSIVE PLANNING PROCESS.—Any overall State
economic development planning assisted under this section
shall be a part of a comprehensive planning process that shall
consider the provision of public works to—

(A) promote economic development and opportunity;

(B) foster effective transportation access;

(C) enhance and protect the environment; and

(D) balance resources through the sound management
of physical development.

(5) REPORT TO SECRETARY.—Each State that receives
assistance for the development of a plan under this subsection
shall submit to the Secretary an annual report on the planning
process assisted under this subsection.

SEC. 204. [42 U.S.C. 3144] COST SHARING.

(a) FEDERAL SHARE.—Subject to section 205, the amount of a
grant for a project under this title shall not exceed 50 percent of
the cost of the project.

(b) NON-FEDERAL SHARE.—In determining the amount of the
non-Federal share of the cost of a project, the Secretary may pro-
vide credit toward the non-Federal share for all contributions both
in cash and in-kind, fairly evaluated, including contributions of
space, equipment, and services.

SEC. 205. [42 U.S.C. 31451 SUPPLEMENTARY GRANTS.

(a) DEFINITION OF DESIGNATED FEDERAL GRANT PROGRAM.—In
this section, the term “designated Federal grant program” means
any Federal grant program that—

(1) provides assistance in the construction or equipping of
public works, public service, or development facilities;
(2) the Secretary designates as eligible for an allocation of
funds under this section; and
(3) assists projects that are—
(A) eligible for assistance under this title; and
(B) consistent with a comprehensive economic develop-
ment strategy.

(b) SUPPLEMENTARY GRANTS.—

(1) IN GENERAL.—On the application of an eligible recipi-

ent, the Secretary may make a supplementary grant for a

project for which the eligible recipient is eligible but, because

of the eligible recipient’s economic situation, for which the eli-
gible recipient cannot provide the required non-Federal share.
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(2) PURPOSES OF GRANTS.—Supplementary grants under
paragraph (1) may be made for purposes that shall include
enabling eligible recipients to use—

(A) designated Federal grant programs; and

(B) direct grants authorized under this title.

(c) REQUIREMENTS APPLICABLE TO SUPPLEMENTARY GRANTS.—

(1) AMOUNT OF SUPPLEMENTARY GRANTS.—Subject to para-
graph (4), the amount of a supplementary grant under this
title for a project shall not exceed the applicable percentage of
the cost of the project established by regulations promulgated
by the Secretary, except that the non-Federal share of the cost
of a project (including assumptions of debt) shall not be less
than 20 percent.

(2) FORM OF SUPPLEMENTARY GRANTS.—In accordance with
such regulations as the Secretary may promulgate, the Sec-
retary shall make supplementary grants by increasing the
amounts of grants authorized under this title or by the pay-
ment of funds made available under this Act to the heads of
the Federal agencies responsible for carrying out the applicable
Federal programs.

(3) FEDERAL SHARE LIMITATIONS SPECIFIED IN OTHER
LAWS.—Notwithstanding any requirement as to the amount or
source of non-Federal funds that may be applicable to a Fed-
eral program, funds provided under this section may be used
to increase the Federal share for specific projects under the
program that are carried out in areas described in section
301(a) above the Federal share of the cost of the project
authorized by the law governing the program.

(4) LOWER NON-FEDERAL SHARE.—

(A) INDIAN TRIBES.—In the case of a grant to an In-
dian tribe, the Secretary may reduce the non-Federal
share below the percentage specified in paragraph (1) or
may waive the non-Federal share.

(B) CERTAIN STATES, POLITICAL SUBDIVISIONS, AND
NONPROFIT ORGANIZATIONS.—In the case of a grant to a
State, or a political subdivision of a State, that the Sec-
retary determines has exhausted its effective taxing and
borrowing capacity, or in the case of a grant to a nonprofit
organization that the Secretary determines has exhausted
its effective borrowing capacity, the Secretary may reduce
the non-Federal share below the percentage specified in
paragraph (1).

SEC. 206. [42 U.S.C. 3146] REGULATIONS ON RELATIVE NEEDS AND
ALLOCATIONS.
In promulgating rules, regulations, and procedures for assist-
ance under this title, the Secretary shall ensure that—

(1) the relative needs of eligible areas are given adequate
consideration by the Secretary, as determined based on, among
other relevant factors—

(A) the severity of the rates of unemployment in the
eligible areas and the duration of the unemployment;

(B) the income levels and the extent of underemploy-
ment in eligible areas; and
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(C) the outmigration of population from eligible areas
and the extent to which the outmigration is causing eco-
nomic injury in the eligible areas; and
(2) allocations of assistance under this title are prioritized

to ensure that the level of economic distress of an area, rather

than a preference for a geographic area or a specific type of
economic distress, is the primary factor in allocating the assist-
ance.
SEC. 207. [42 U.S.C. 31471 GRANTS FOR TRAINING, RESEARCH, AND
TECHNICAL ASSISTANCE.

(a) IN GENERAL.—

(1) GRANTS.—On the application of an eligible recipient,
the Secretary may make grants for training, research, and
technical assistance, including grants for program evaluation
and economic impact analyses, that would be useful in alle-
viating or preventing conditions of excessive unemployment or
underemployment.

(2) TYPES OF ASSISTANCE.—Grants under paragraph (1)
may be used for—

(A) project planning and feasibility studies;

(B) demonstrations of innovative activities or strategic
economic development investments;

(C) management and operational assistance;

(D) establishment of university centers;

(E) establishment of business outreach centers;

(F) studies evaluating the needs of, and development
potential for, economic growth of areas that the Secretary
determines have substantial need for the assistance; and

(G) other activities determined by the Secretary to be
appropriate.

(3) REDUCTION OR WAIVER OF NON-FEDERAL SHARE.—In the
case of a project assisted under this section, the Secretary may
reduce or waive the non-Federal share, without regard to sec-
tion 204 or 205, if the Secretary finds that the project is not
feasible without, and merits, such a reduction or waiver.

(b) METHODS OF PROVISION OF ASSISTANCE.—In providing re-
search and technical assistance under this section, the Secretary,
in addition to making grants under subsection (a), may—

(1) provide research and technical assistance through offi-
cers or employees of the Department;

(2) pay funds made available to carry out this section to
Federal agencies; or

(3) employ private individuals, partnerships, businesses,
corporations, or appropriate institutions under contracts en-
tered into for that purpose.

SEC. 208. [42 U.S.C. 3148] PREVENTION OF UNFAIR COMPETITION.

No financial assistance under this Act shall be extended to any
project when the result would be to increase the production of
goods, materials, or commodities, or the availability of services or
facilities, when there is not sufficient demand for such goods, mate-
rials, commodities, services, or facilities, to employ the efficient ca-
pacity of existing competitive commercial or industrial enterprises.
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SEC. 209. [42 U.S.C. 3149] GRANTS FOR ECONOMIC ADJUSTMENT.

(a) IN GENERAL.—On the application of an eligible recipient,
the Secretary may make grants for development of public facilities,
public services, business development (including funding of a re-
volving loan fund), planning, technical assistance, training, and
any other assistance to alleviate long-term economic deterioration
and sudden and severe economic dislocation and further the eco-
nomic adjustment objectives of this title.

(b) CRITERIA FOR ASSISTANCE.—The Secretary may provide
aﬁsistance under this section only if the Secretary determines
that—

(1) the project will help the area to meet a special need
arising from—

(A) actual or threatened severe unemployment; or
(B) economic adjustment problems resulting from se-
vere changes in economic conditions; and

(2) the area for which a project is to be carried out has a
comprehensive economic development strategy and the project
is consistent with the strategy, except that this paragraph
shall not apply to planning projects.

(¢) PARTICULAR COMMUNITY ASSISTANCE.—Assistance under
this section may include assistance provided for activities identified
by communities, the economies of which are injured by—

(1) military base closures or realignments, defense con-
tractor reductions in force, or Department of Energy defense-
related funding reductions, for help in diversifying their econo-
mies through projects to be carried out on Federal Government
installations or elsewhere in the communities;

(2) disasters or emergencies, in areas with respect to which
a major disaster or emergency has been declared under the
Robert T. Stafford Disaster Relief and Emergency Assistance
Act (42 U.S.C. 5121 et seq.), for post-disaster economic recov-
ery;

(3) international trade, for help in economic restructuring
of the communities; or

(4) fishery failures, in areas with respect to which a deter-
mination that there is a commercial fishery failure has been
made under section 312(a) of the Magnuson-Stevens Fishery
Conservation and Management Act (16 U.S.C. 1861a(a)).

(d) DiIRECT EXPENDITURE OR REDISTRIBUTION BY RECIPIENT.—

(1) IN GENERAL.—Subject to paragraph (2), an eligible re-
cipient of a grant under this section may directly expend the
grant funds or may redistribute the funds to public and private
entities in the form of a grant, loan, loan guarantee, payment
to reduce interest on a loan guarantee, or other appropriate
assistance.

(2) LimiTtATION.—Under paragraph (1), an eligible recipient
may not provide any grant to a private for-profit entity.

SEC. 210. [42 U.S.C. 3150] CHANGED PROJECT CIRCUMSTANCES.

In any case in which a grant (including a supplementary grant
described in section 205) has been made by the Secretary under
this title (or made under this Act, as in effect on the day before
the effective date of the Economic Development Administration Re-
form Act of 1998) for a project, and, after the grant has been made
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but before completion of the project, the purpose or scope of the
project that was the basis of the grant is modified, the Secretary
may approve, subject (except for a grant for which funds were obli-
gated in fiscal year 1995) to the availability of appropriations, the
use of grant funds for the modified project if the Secretary deter-
mines that—

(1) the modified project meets the requirements of this
title and is consistent with the comprehensive economic devel-
opment strategy submitted as part of the application for the
grant; and

(2) the modifications are necessary to enhance economic
development in the area for which the project is being carried
out.

SEC. 211. [42 U.S.C. 3151] USE OF FUNDS IN PROJECTS CONSTRUCTED
UNDER PROJECTED COST.

In any case in which a grant (including a supplementary grant
described in section 205) has been made by the Secretary under
this title (or made under this Act, as in effect on the day before
the effective date of the Economic Development Administration Re-
form Act of 1998) for a construction project, and, after the grant
has been made but before completion of the project, the cost of the
project based on the designs and specifications that was the basis
of the grant has decreased because of decreases in costs—

(1) the Secretary may approve, subject to the availability
of appropriations, the use of the excess funds or a portion of
the funds to improve the project; and

(2) any amount of excess funds remaining after application
of paragraph (1) shall be deposited in the general fund of the
Treasury.

SEC. 212. [42 U.S.C. 3152] REPORTS BY RECIPIENTS.

(a) IN GENERAL.—Each recipient of assistance under this title
shall submit reports to the Secretary at such intervals and in such
manner as the Secretary shall require by regulation, except that no
report shall be required to be submitted more than 10 years after
the date of closeout of the assistance award.

(b) CoNTENTS.—Each report shall contain an evaluation of the
effectiveness of the economic assistance provided under this title in
meeting the need that the assistance was designed to address and
in meeting the objectives of this Act.

SEC. 213. [42 U.S.C. 3153] PROHIBITION ON USE OF FUNDS FOR
ATTORNEY’S AND CONSULTANT’S FEES.

Assistance made available under this title shall not be used di-
rectly or indirectly for an attorney’s or consultant’s fee incurred in
connection with obtaining grants and contracts under this title.
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TITLE III—ELIGIBILITY; COMPREHEN-
SIVE ECONOMIC DEVELOPMENT
STRATEGIES

SEC. 301. [42 U.S.C. 3161] ELIGIBILITY OF AREAS.

(a) IN GENERAL.—For a project to be eligible for assistance
under section 201 or 209, the project shall be located in an area
that, on the date of submission of the application, meets 1 or more
of the following criteria:

(1) Low PER CAPITA INCOME.—The area has a per capita
income of 80 percent or less of the national average.

(2) UNEMPLOYMENT RATE ABOVE NATIONAL AVERAGE.—The
area has an unemployment rate that is, for the most recent 24-
month period for which data are available, at least 1 percent
greater than the national average unemployment rate.

(3) UNEMPLOYMENT OR ECONOMIC ADJUSTMENT PROB-
LEMS.—The area is an area that the Secretary determines has
experienced or is about to experience a special need arising
from actual or threatened severe unemployment or economic
adjustment problems resulting from severe short-term or long-
term changes in economic conditions.

(b) POLITICAL BOUNDARIES OF AREAS.—An area that meets 1 or
more of the criteria of subsection (a), including a small area of pov-
erty or high unemployment within a larger community in less eco-
nomic distress, shall be eligible for assistance under section 201 or
209 without regard to political or other subdivisions or boundaries.

(¢) DOCUMENTATION.—

(1) IN GENERAL.—A determination of eligibility under sub-
section (a) shall be supported by the most recent Federal data
available, or, if no recent Federal data is available, by the most
recent data available through the government of the State in
which the area is located.

(2) ACCEPTANCE BY SECRETARY.—The documentation shall
be accepted by the Secretary unless the Secretary determines
that the documentation is inaccurate.

(d) PrRIOR DESIGNATIONS.—Any designation of a redevelopment
area made before the effective date of the Economic Development
Administration Reform Act of 1998 shall not be effective after that
effective date.

SEC. 302. [42 U.S.C. 3162] COMPREHENSIVE ECONOMIC DEVELOPMENT
STRATEGIES.

(a) IN GENERAL.—The Secretary may provide assistance under
section 201 or 209 (except for planning assistance under section
209) to an eligible recipient for a project only if the eligible recipi-
ent submits to the Secretary, as part of an application for the
assistance—

(1) an identification of the economic development problems
to be addressed using the assistance;

(2) an identification of the past, present, and projected fu-
ture economic development investments in the area receiving
the assistance and public and private participants and sources
of funding for the investments; and
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(3)(A) a comprehensive economic development strategy for
addressing the economic problems identified under paragraph

(1) in a manner that promotes economic development and

opportunity, fosters effective transportation access, enhances

and protects the environment, and balances resources through
sound management of development; and

(B) a description of how the strategy will solve the prob-
lems.

(b) APPROVAL OF COMPREHENSIVE ECONOMIC DEVELOPMENT
STRATEGY.—The Secretary shall approve a comprehensive economic
development strategy that meets the requirements of subsection (a)
to the satisfaction of the Secretary.

(c) APPROVAL OF OTHER PLAN.—The Secretary may accept as
a comprehensive economic development strategy a satisfactory plan
developed under another federally supported program.

TITLE IV—ECONOMIC DEVELOPMENT
DISTRICTS

SEC. 401. [42 U.S.C. 3171] DESIGNATION OF ECONOMIC DEVELOPMENT
DISTRICTS.

(a) IN GENERAL.—In order that economic development projects
of broad geographic significance may be planned and carried out,
the Secretary may designate appropriate economic development
districts in the United States, with the concurrence of the States
in which the districts will be wholly or partially located, if—

(1) the proposed district is of sufficient size or population,
and contains sufficient resources, to foster economic develop-
ment on a scale involving more than a single area described in
section 301(a);

(2) the proposed district contains at least 1 area described
in section 301(a); and

(3) the proposed district has a comprehensive economic
development strategy that—

(A) contains a specific program for intra-district co-
operation, self-help, and public investment; and

(B) is approved by each affected State and by the Sec-
retary.

(b) AUTHORITIES.—The Secretary may, under regulations pro-
mulgated by the Secretary—

(1) invite the States to determine boundaries for proposed
economic development districts;

(2) cooperate with the States—

(A) in sponsoring and assisting district economic plan-
ning and economic development groups; and

(B) in assisting the district groups in formulating com-
prehensive economic development strategies for districts;
and

(3) encourage participation by appropriate local govern-
ment entities in the economic development districts.
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SEC. 402. [42 U.S.C. 3172] TERMINATION OR MODIFICATION OF ECO-
NOMIC DEVELOPMENT DISTRICTS.
The Secretary shall, by regulation, promulgate standards for
the termination or modification of the designation of economic
development districts.

SEC. 403. [42 U.S.C. 3173] INCENTIVES.

(a) IN GENERAL.—Subject to the non-Federal share require-
ment under section 205(c)(1), the Secretary may increase the
amount of grant assistance for a project in an economic develop-
ment district by an amount that does not exceed 10 percent of the
cost of the project, in accordance with such regulations as the Sec-
retary shall promulgate, if—

(1) the project applicant is actively participating in the eco-
nomic development activities of the district; and

(2) the project is consistent with the comprehensive eco-
nomic development strategy of the district.

(b) REVIEW OF INCENTIVE SYSTEM.—In promulgating regula-
tions under subsection (a), the Secretary shall review the current
incentive system to ensure that the system is administered in the
most direct and effective manner to achieve active participation by
project applicants in the economic development activities of eco-
nomic development districts.

SEC. 404. [42 U.S.C. 3174] PROVISION OF COMPREHENSIVE ECONOMIC
DEVELOPMENT STRATEGIES TO APPALACHIAN REGIONAL
COMMISSION.

If any part of an economic development district is in the Appa-
lachian region (as defined in section 403 of the Appalachian Re-
gional Development Act of 1965 (40 U.S.C. App.)), the economic
development district shall ensure that a copy of the comprehensive
economic development strategy of the district is provided to the
Appalachian Regional Commission established under that Act.

SEC. 405. [42 U.S.C. 31751 ASSISTANCE TO PARTS OF ECONOMIC
DEVELOPMENT DISTRICTS NOT IN ELIGIBLE AREAS.

Notwithstanding section 301, the Secretary may provide such
assistance as is available under this Act for a project in a part of
an economic development district that is not in an area described
in section 301(a), if the project will be of a substantial direct ben-
efit to an area described in section 301(a) that is located in the dis-
trict.

TITLE V—ADMINISTRATION

SEC. 501. [42 U.S.C. 3191] ASSISTANT SECRETARY FOR ECONOMIC
DEVELOPMENT.

(a) IN GENERAL.—The Secretary shall carry out this Act
through an Assistant Secretary of Commerce for Economic Develop-
ment, to be appointed by the President, by and with the advice and
consent of the Senate.

(b) COMPENSATION.—The Assistant Secretary of Commerce for
Economic Development shall be compensated at the rate payable
for level IV of the Executive Schedule under section 5315 of title
5, United States Code.



19 PUBLIC WORKS AND ECONOMIC DEVELOPMENT ACT OF 1965  Sec. 506

(c) DUTIES.—The Assistant Secretary of Commerce for Eco-
nomic Development shall carry out such duties as the Secretary
shall require and shall serve as the administrator of the Economic
Development Administration of the Department.

SEC. 502. E[42 U.S.C. 3192] ECONOMIC DEVELOPMENT INFORMATION
CLEARINGHOUSE.

In carrying out this Act, the Secretary shall—

(1) maintain a central information clearinghouse on mat-
ters relating to economic development, economic adjustment,
disaster recovery, defense conversion, and trade adjustment
programs and activities of the Federal and State governments,
including political subdivisions of States;

(2) assist potential and actual applicants for economic
development, economic adjustment, disaster recovery, defense
conversion, and trade adjustment assistance under Federal,
State, and local laws in locating and applying for the assist-
ance; and

(3) assist areas described in section 301(a) and other areas
by providing to interested persons, communities, industries,
and businesses in the areas any technical information, market
research, or other forms of assistance, information, or advice
that would be useful in alleviating or preventing conditions of
excessive unemployment or underemployment in the areas.

SEC. 503. [42 U.S.C. 3193] CONSULTATION WITH OTHER PERSONS AND
AGENCIES.

(a) CONSULTATION ON PROBLEMS RELATING TO EMPLOYMENT.—
The Secretary may consult with any persons, including representa-
tives of labor, management, agriculture, and government, who can
assist in addressing the problems of area and regional unemploy-
ment or underemployment.

(b) CONSULTATION ON ADMINISTRATION OF ACT.—The Secretary
may provide for such consultation with interested Federal agencies
as the Secretary determines to be appropriate in the performance
of the duties of the Secretary under this Act.

SEC. 504. [42 U.S.C. 31941 ADMINISTRATION, OPERATION, AND MAINTE-
NANCE.

The Secretary shall approve Federal assistance under this Act
only if the Secretary is satisfied that the project for which Federal
assistance is granted will be properly and efficiently administered,
operated, and maintained.

SEC. 505. [42 U.S.C. 3195] BUSINESSES DESIRING FEDERAL CON-
TRACTS.

The Secretary may provide the procurement divisions of Fed-
eral agencies with a list consisting of—

(1) the names and addresses of businesses that are located
in areas described in section 301(a) and that wish to obtain
Federal Government contracts for the provision of supplies or
services; and

(2) the supplies and services that each business provides.

SEC. 506. [42 U.S.C. 31961 PERFORMANCE EVALUATIONS OF GRANT
RECIPIENTS.

(a) IN GENERAL.—The Secretary shall conduct an evaluation of

each university center and each economic development district that
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receives grant assistance under this Act (each referred to in this
section as a “grantee”) to assess the grantee’s performance and con-
tribution toward retention and creation of employment.

(b) PURPOSE OF EVALUATIONS OF UNIVERSITY CENTERS.—The
purpose of the evaluations of university centers under subsection
(a) shall be to determine which university centers are performing
well and are worthy of continued grant assistance under this Act,
and which should not receive continued assistance, so that univer-
sity centers that have not previously received assistance may re-
ceive assistance.

(¢) TIMING OF EVALUATIONS.—Evaluations under subsection (a)
shall be conducted on a continuing basis so that each grantee is
evaluated within 3 years after the first award of assistance to the
grantee after the effective date of the Economic Development
Administration Reform Act of 1998, and at least once every 3 years
thereafter, so long as the grantee receives the assistance.

(d) EVALUATION CRITERIA.—

(1) ESTABLISHMENT.—The Secretary shall establish criteria
for use in conducting evaluations under subsection (a).

(2) EVALUATION CRITERIA FOR UNIVERSITY CENTERS.—The
criteria for evaluation of a university center shall, at a min-
imum, provide for an assessment of the center’s contribution to
providing technical assistance, conducting applied research,
and disseminating results of the activities of the center.

(3) EVALUATION CRITERIA FOR ECONOMIC DEVELOPMENT
DISTRICTS.—The criteria for evaluation of an economic develop-
ment district shall, at a minimum, provide for an assessment
of management standards, financial accountability, and pro-
gram performance.

(e) PEER REVIEW.—In conducting an evaluation of a university
center or economic development district under subsection (a), the
Secretary shall provide for the participation of at least 1 other uni-
versity center or economic development district, as appropriate, on
a cost-reimbursement basis.

SEC. 507. [42 U.S.C. 3197] NOTIFICATION OF REORGANIZATION.

Not later than 30 days before the date of any reorganization
of the offices, programs, or activities of the Economic Development
Administration, the Secretary shall provide notification of the reor-
ganization to the Committee on Environment and Public Works
and the Committee on Appropriations of the Senate, and the Com-
mittee on Transportation and Infrastructure and the Committee on
Appropriations of the House of Representatives.

TITLE VI—-MISCELLANEOUS

SEC. 601. [42 U.S.C. 3211] POWERS OF SECRETARY.
(a) IN GENERAL.—In carrying out the duties of the Secretary
under this Act, the Secretary may—
(1) adopt, alter, and use a seal, which shall be judicially
noticed;
(2) subject to the civil service and classification laws, se-
lect, employ, appoint, and fix the compensation of such per-
sonnel as are necessary to carry out this Act;
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(3) hold such hearings, sit and act at such times and
places, and take such testimony, as the Secretary determines
to be appropriate;

(4) request directly, from any Federal agency, board, com-
mission, office, or independent establishment, such informa-
tion, suggestions, estimates, and statistics as the Secretary
determines to be necessary to carry out this Act (and each Fed-
eral agency, board, commission, office, or independent estab-
lishment may provide such information, suggestions, estimates,
and statistics directly to the Secretary);

(5) under regulations promulgated by the Secretary—

(A) assign or sell at public or private sale, or otherwise
dispose of for cash or credit, in the Secretary’s discretion
and on such terms and conditions and for such consider-
ation as the Secretary determines to be reasonable, any
evidence of debt, contract, claim, personal property, or
security assigned to or held by the Secretary in connection
with assistance provided under this Act; and

(B) collect or compromise all obligations assigned to or
held by the Secretary in connection with that assistance
until such time as the obligations are referred to the Attor-
ney General for suit or collection;

(6) deal with, complete, renovate, improve, modernize, in-
sure, rent, or sell for cash or credit, on such terms and condi-
tions and for such consideration as the Secretary determines to
be reasonable, any real or personal property conveyed to or
otherwise acquired by the Secretary in connection with assist-
ance provided under this Act;

(7) pursue to final collection, by means of compromise or
other administrative action, before referral to the Attorney
General, all claims against third parties assigned to the Sec-
retary in connection with assistance provided under this Act;

(8) acquire, in any lawful manner, any property (real, per-
sonal, or mixed, tangible or intangible), to the extent appro-
priate in connection with assistance provided under this Act;

(9) in addition to any powers, functions, privileges, and
immunities otherwise vested in the Secretary, take any action,
including the procurement of the services of attorneys by con-
tract, determined by the Secretary to be necessary or desirable
in making, purchasing, servicing, compromising, modifying, lig-
uidating, or otherwise administratively dealing with assets
held in connection with financial assistance provided under
this Act;

(10)(A) employ experts and consultants or organizations as
authorized by section 3109 of title 5, United States Code, ex-
ceptuthat contracts for such employment may be renewed an-
nually;

(B) compensate individuals so employed, including com-
pensation for travel time; and

(C) allow individuals so employed, while away from their
homes or regular places of business, travel expenses, including
per diem in lieu of subsistence, as authorized by section 5703
of title 5, United States Code, for persons employed intermit-
tently in the Federal Government service;
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(11) establish performance measures for grants and other
assistance provided under this Act, and use the performance
measures to evaluate the economic impact of economic develop-
ment assistance programs under this Act, which establishment
and use of performance measures shall be provided by the Sec-
retary through—

(A) officers or employees of the Department;

(B) the employment of persons under contracts entered
into for such purposes; or

(C) grants to persons, using funds made available to
carry out this Act;

(12) conduct environmental reviews and incur necessary
expenses to evaluate and monitor the environmental impact of
economic development assistance provided and proposed to be
provided under this Act, including expenses associated with
the representation and defense of the actions of the Secretary
relating to the environmental impact of the assistance, using
any funds made available to carry out section 207;

(13) sue and be sued in any court of record of a State hav-
ing general jurisdiction or in any United States district court,
except that no attachment, injunction, garnishment, or other
similar process, mesne or final, shall be issued against the Sec-
retary or the property of the Secretary; and

(14) establish such rules, regulations, and procedures as
the Secretary considers appropriate for carrying out this Act.
(b) DEFICIENCY JUDGMENTS.—The authority under subsection

(a)(7) to pursue claims shall include the authority to obtain defi-
ciency judgments or otherwise pursue claims relating to mortgages
assigned to the Secretary.

(¢) INAPPLICABILITY OF CERTAIN OTHER REQUIREMENTS.—Sec-
tion 3709 of the Revised Statutes (41 U.S.C. 5) shall not apply to
any contract of hazard insurance or to any purchase or contract for
services or supplies on account of property obtained by the Sec-
retary as a result of assistance provided under this Act if the pre-
mium for the insurance or the amount of the services or supplies
does not exceed $1,000.

(d) PROPERTY INTERESTS.—

(1) IN GENERAL.—The powers of the Secretary under this
section, relating to property acquired by the Secretary in con-
nection with assistance provided under this Act, shall extend
to property interests of the Secretary relating to projects ap-
proved under—

(A) this Act;
(B) title I of the Public Works Employment Act of 1976

(42 U.S.C. 6701 et seq.);

(C) title II of the Trade Act of 1974 (19 U.S.C. 2251
et seq.); and
(D) the Community Emergency Drought Relief Act of

1977 (42 U.S.C. 5184 note; Public Law 95-31).

(2) RELEASE.—The Secretary may release, in whole or in
part, any real property interest, or tangible personal property
interest, in connection with a grant after the date that is 20
years after the date on which the grant was awarded.
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(e) POWERS OF CONVEYANCE AND EXECUTION.—The power to
convey and to execute, in the name of the Secretary, deeds of con-
veyance, deeds of release, assignments and satisfactions of mort-
gages, and any other written instrument relating to real or per-
sonal property or any interest in such property acquired by the
Secretary under this Act may be exercised by the Secretary, or by
any officer or agent appointed by the Secretary for that purpose,
without the execution of any express delegation of power or power
of attorney.

SEC. 602. [42 U.S.C. 3212] MAINTENANCE OF STANDARDS.

All laborers and mechanics employed by contractors or sub-
contractors on projects assisted by the Secretary under this Act
shall be paid wages at rates not less than those prevailing on
smiliar construction in the locality as determined by the Secretary
of Labor in accordance with the Davis-Bacon Act, as amended (40
U.S.C. 276a-276a—5). The Secretary shall not extend any financial
assistance under this Act, for such project without first obtaining
adequate assurance that these labor standards will be maintained
upon the cosntruction work. The Secretary of Labor shall have,
with respect to the labor standards specified in this provision, the
authority and functions sent forth in Reorganization Plan Num-
bered 14 of 1950 (15 F.R. 3176; 64 Stat. 1267; 5 U.S.C. 133z-15),
and section 2 of the Act of June 13, 1934, as amended (40 U.S.C.
276c¢).

SEC. 603. [42 U.S.C. 3213] ANNUAL REPORT TO CONGRESS.

Not later than July 1, 2000, and July 1 of each year thereafter,
the Secretary shall submit to Congress a comprehensive and de-
tailed annual report on the activities of the Secretary under this
Act during the most recently completed fiscal year.

SEC. 604. [42 U.S.C. 3214] DELEGATION OF FUNCTIONS AND TRANS-
FER OF FUNDS AMONG FEDERAL AGENCIES.

(a) DELEGATION OF FUNCTIONS TO OTHER FEDERAL AGEN-
CIES.—The Secretary may—

(1) delegate to the heads of other Federal agencies such
functions, powers, and duties of the Secretary under this Act
as the Secretary determines to be appropriate; and

(2) authorize the redelegation of the functions, powers, and
duties by the heads of the agencies.

(b) TRANSFER OF FUNDS TO OTHER FEDERAL AGENCIES.—Funds
authorized to be appropriated to carry out this Act may be trans-
ferred between Federal agencies, if the funds are used for the pur-
poses for which the funds are specifically authorized and appro-
priated.

(c) TRANSFER OF FUNDS FROM OTHER FEDERAL AGENCIES.—

(1) IN GENERAL.—Subject to paragraph (2), for the pur-
poses of this Act, the Secretary may accept transfers of funds
from other Federal agencies if the funds are used for the pur-
poses for which (and in accordance with the terms under
which) the funds are specifically authorized and appropriated.

(2) USE oF FUNDS.—The transferred funds—

(A) shall remain available until expended; and
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(B) may, to the extent necessary to carry out this Act,
be transferred to and merged by the Secretary with the
appropriations for salaries and expenses.

SEC. 605. [42 U.S.C. 3215] PENALTIES.

(a) FALSE STATEMENTS; SECURITY OVERVALUATION.—A person
that makes any statement that the person knows to be false, or
willfully overvalues any security, for the purpose of—

(1) obtaining for the person or for any applicant any finan-
cial assistance under this Act or any extension of the assist-
ance by renewal, deferment, or action, or by any other means,
or the acceptance, release, or substitution of security for the
assistance;

(2) influencing in any manner the action of the Secretary;
or

(3) obtaining money, property, or any thing of value, under
this Act;

shall be fined under title 18, United States Code, imprisoned not
more than 5 years, or both.

(b) EMBEZZLEMENT AND FRAUD-RELATED CRIMES.—A person
that is connected in any capacity with the Secretary in the admin-
istration of this Act and that—

(1) embezzles, abstracts, purloins, or willfully misapplies
any funds, securities, or other thing of value, that is pledged
or otherwise entrusted to the person;

(2) with intent to defraud the Secretary or any other per-
son or entity, or to deceive any officer, auditor, or examiner—

(A) makes any false entry in any book, report, or state-
ment of or to the Secretary; or

(B) without being duly authorized, draws any order or
issue, puts forth, or assigns any note, debenture, bond, or
other obligation, or draft, bill of exchange, mortgage, judg-
ment, or decree thereof;

(3) with intent to defraud, participates or shares in or re-
ceives directly or indirectly any money, profit, property, or ben-
efit through any transaction, loan, grant, commission, contract,
or any other act of the Secretary; or

(4) gives any unauthorized information concerning any fu-
ture action or plan of the Secretary that might affect the value
of securities, or having such knowledge invests or speculates,
directly or indirectly, in the securities or property of any com-
pany or corporation receiving loans, grants, or other assistance
from the Secretary;

shall be fined under title 18, United States Code, imprisoned not

more than 5 years, or both.

SEC. 606. [42 U.S.C. 3216] EMPLOYMENT OF EXPEDITERS AND ADMIN-
ISTRATIVE EMPLOYEES.

Assistance shall not be provided by the Secretary under this
Act to any business unless the owners, partners, or officers of the
business—

(1) certify to the Secretary the names of any attorneys,
agents, and other persons engaged by or on behalf of the busi-
ness for the purpose of expediting applications made to the
Secretary for assistance of any kind, under this Act, and the
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fees paid or to be paid to the person for expediting the applica-

tions; and

(2) execute an agreement binding the business, for the 2-
year period beginning on the date on which the assistance is
provided by the Secretary to the business, to refrain from em-
ploying, offering any office or employment to, or retaining for
professional services, any person who, on the date on which the
assistance or any part of the assistance was provided, or
within the 1-year period ending on that date—

(A) served as an officer, attorney, agent, or employee
of the Department; and

(B) occupied a position or engaged in activities that
the Secretary determines involved discretion with respect
to the granting of assistance under this Act.

SEC. 607. [42 U.S.C. 3217] MAINTENANCE AND PUBLIC INSPECTION OF
LIST OF APPROVED APPLICATIONS FOR FINANCIAL
ASSISTANCE.

(a) IN GENERAL.—The Secretary shall—

(1) maintain as a permanent part of the records of the
Department a list of applications approved for financial assist-
ance under this Act; and

(2) make the list available for public inspection during the
regular business hours of the Department.

(b) ApDITIONS TO LIST.—The following information shall be
added to the list maintained under subsection (a) as soon as an ap-
plication described in subsection (a)(1) is approved:

(1) The name of the applicant and, in the case of a cor-
porate application, the name of each officer and director of the
corporation.

(2) The amount and duration of the financial assistance for
which application is made.

(3) The purposes for which the proceeds of the financial
assistance are to be used.

SEC. 608. [42 U.S.C. 3218] RECORDS AND AUDITS.

(a) RECORDKEEPING AND DISCLOSURE REQUIREMENTS.—Each
recipient of assistance under this Act shall keep such records as
the Secretary shall require, including records that fully disclose—

(1) the amount and the disposition by the recipient of the
proceeds of the assistance;

(2) the total cost of the project in connection with which
the assistance is given or used;

(3) the amount and nature of the portion of the cost of the
project provided by other sources; and

(4) such other records as will facilitate an effective audit.

(b) Access TO BOOKS FOR EXAMINATION AND AUDIT.—The Sec-
retary, the Inspector General of the Department, and the Comp-
troller General of the United States, or any duly authorized rep-
resentative, shall have access for the purpose of audit and exam-
ination to any books, documents, papers, and records of the recipi-
ent that relate to assistance received under this Act.
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SEC. 609. [42 U.S.C. 3219] RELATIONSHIP TO ASSISTANCE UNDER
OTHER LAW.

(a) PREVIOUSLY AUTHORIZED ASSISTANCE.—Except as otherwise
provided in this Act, all financial and technical assistance author-
ized under this Act shall be in addition to any Federal assistance
authorized before the effective date of the Economic Development
Administration Reform Act of 1998.

(b) AsSISTANCE UNDER OTHER ACTS.—Nothing in this Act
authorizes or permits any reduction in the amount of Federal
assistance that any State or other entity eligible under this Act is
entitled to receive under any other Act.

SEC. 610. [42 U.S.C. 3220] ACCEPTANCE OF CERTIFICATIONS BY APPLI-
CANTS.

Under terms and conditions determined by the Secretary, the
Secretary may accept the certifications of an applicant for assist-
ance under this Act that the applicant meets the requirements of
this Act.

TITLE VII-FUNDING

SEC. 701. [42 I(J)SSC 32311 GENERAL AUTHORIZATION OF APPROPRIA-
TIONS.

There are authorized to be appropriated to carry out this Act
$397,969,000 for fiscal year 1999, $368,000,000 for fiscal year 2000,
$335,000,000 for fiscal year 2001, $335,000,000 for fiscal year 2002,
and $335,000,000 for fiscal year 2003, to remain available until ex-
pended.

SEC. 702. [42 U.S.C. 3232] AUTHORIZATION OF APPROPRIATIONS FOR
DEFENSE CONVERSION ACTIVITIES.

(a) IN GENERAL.—In addition to amounts made available under
section 701, there are authorized to be appropriated such sums as
are necessary to carry out section 209(c)(1), to remain available
until expended.

(b) PiLotT PrROJECTS.—Funds made available under subsection
(a) may be used for activities including pilot projects for privatiza-
tion of, and economic development activities for, closed or realigned
military or Department of Energy installations.

SEC. 703. [42 U.S.C. 3233] AUTHORIZATION OF APPROPRIATIONS FOR
DISASTER ECONOMIC RECOVERY ACTIVITIES.

(a) IN GENERAL.—In addition to amounts made available under
section 701, there are authorized to be appropriated such sums as
are necessary to carry out section 209(c)(2), to remain available
until expended.

(b) FEDERAL SHARE.—The Federal share of the cost of activities
funded with amounts made available under subsection (a) shall be
up to 100 percent.
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APPALACHIAN REGIONAL DEVELOPMENT ACT OF 1965
(40 U.S.C. Appendix)

AN ACT To provide public works and economic development programs and the
planning and coordination needed to assist in development of the Applachian region.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Appalachian Regional Development Act of 1965”.

FINDINGS AND STATEMENT OF PURPOSE

SEC. 2. (a) The Congress hereby finds and declares that the
Appalachian region of the United States, while abundant in nat-
ural resources and rich in potential, lags behind the rest of the Na-
tion in its economic growth and that its people have not shared
properly in the Nation’s prosperity. The region’s uneven past devel-
opment, with its historical reliance on a few basic industries and
a marginal agriculture, has failed to provide the economic base that
is a vital prerequisite for vigorous, self-sustaining growth. The
State and local governments and the people of the region under-
stand their problems and have been working and will continue to
work purposefully toward their solution. The Congress recognizes
the comprehensive report of the President’s Appalachian Regional
Commission documenting these findings and concludes that region-
wide development is feasible, desirable, and urgently needed. It is,
therefore, the purpose of this Act to assist the region in meeting
its special problems, to promote its economic development, and to
establish a framework for joint Federal and State efforts toward
providing the basic facilities essential to its growth and attacking
its common problems and meeting its common needs on a coordi-
nated and concerted regional basis. The public investments made
in the region under this Act shall be concentrated in areas where
there is a significant potential for future growth, and where the ex-
pected return on public dollars invested will be the greatest. The
States will be responsible for recommending local and State
projects, within their borders, which will receive assistance under
this Act. As the region obtains the needed physical and transpor-
tation facilities and develops its human resources, the Congress ex-
pects that the region will generate a diversified industry, and that
the region will then be able to support itself, through the workings
of a strengthened free enterprise economy.

(b) The Congress further finds and declares that while sub-
stantial progress has been made toward achieving the foregoing
purposes, especially with respect to the provision of essential public
facilities, much remains to be accomplished, especially with respect
to the provision of essential health, education, and other public
services. The Congress recognizes that changes and evolving na-
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tional purposes in the decade since 1965 affect not only the Appa-
lachian region, but also its relationship to a nation now assigning
higher priority to conservation and the quality of life, values long
cherished within the region. Appalachia now has the opportunity,
in accommodating future growth and development, to demonstrate
local leadership and coordinated planning so that housing, public
services, transportation and other community facilities will be pro-
vided in a way congenial to the traditions and beauty of the region
and compatible with conservation values and an enhanced quality
of life for the people of the region. The Congress recognizes also
that fundamental changes are occurring in national energy require-
ments and production, which not only risk short-term dislocations
but will undoubtedly result in major long-term effects in the region.
It is essential that the opportunities for expanded energy produc-
tion be used so as to maximize the social and economic benefits and
minimize social and environmental costs to the region and its peo-
ple. it is, therefore, also the purpose of this Act to provide a frame-
work for coordinating Federal, State, and local efforts toward (1)
anticipating the effects of alternative energy policies and practices,
(2) planning for accompanying growth and change so as to maxi-
mize the social and economic benefits and minimize social and
environmental costs, and (3) implementing programs and projects
carried out in the region by Federal, State, and local governmental
agencies so as to better meet the special problems generated in the
region by the Nation’s energy needs and policies, including prob-
lems of transportation, housing, community facilities, and human
services.
(c) 1998 FINDINGS AND PURPOSES.—

(1) FINDINGS.—Congress further finds and declares that,
while substantial progress has been made in fulfilling many of
the objectives of this Act, rapidly changing national and global
economies over the past decade have created new problems and
challenges for rural areas throughout the United States and
especially for the Appalachian region.

(2) PURPOSES.—In addition to the purposes stated in sub-
sections (a) and (b), it is the purpose of this Act—

(A) to assist the Appalachian region in—

(1) providing the infrastructure necessary for eco-
nomic and human resource development;

(i) developing the region’s industry;

(iii) building entrepreneurial communities;

(iv) generating a diversified regional economy; and

(v) making the region’s industrial and commercial
resources more competitive in national and world mar-
kets;
(B) to provide a framework for coordinating Federal,

State, and local initiatives to respond to the economic com-

petitiveness challenges in the Appalachian region

through—
(1) improving the skills of the region’s workforce;
(ii) adapting and applying new technologies for
the region’s businesses; and
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(iii) improving the access of the region’s busi-
nesses to the technical and financial resources nec-
essary to development of the businesses; and
(C) to address the needs of severely and persistently

distressed areas of the Appalachian region and focus spe-
cial attention on the areas of greatest need so as to provide
a fairer opportunity for the people of the region to share
the quality of life generally enjoyed by citizens across the
United States.

TITLE I—THE APPALACHIAN REGIONAL COMMISSION
MEMBERSHIP AND VOTING

SEC. 101. (a) IN GENERAL.—

(1) ESsTABLISHMENT.—There is hereby established an Appa-
lachian Regional Commission (hereinafter referred to as the
“Commission”) which shall be composed of one Federal mem-
ber, hereinafter referred to as the “Federal Cochairman,” ap-
pointed by the President by and with the advice and consent
of the Senate, and one member from each participating State
in the Appalachian region. The Federal Cochairman shall be
one of the two Cochairmen of the Commission. Each State
member shall be the Governor. The State members of the Com-
mission shall elect a Chochairman of the Commission from
among their number for a term of not less than one year.

(2) MEETINGS.—

(A) IN GENERAL.—The Commission shall conduct at
least 1 meeting each year with the Federal Cochairman
and at least a majority of the State members present.

(B) ADDITIONAL MEETINGS.—The Commission may con-
duct such additional meetings by electronic means as the
Commission considers advisable, including meetings to de-
cide matters requiring an affirmative vote.

(b) Except as provided in section 105, decisions by the Commis-
sion shall require the affirmative vote of the Federal Cochairman
and of a majority of the State members (exclusive of members rep-
resenting States delinquent under section 105). In matters coming
before the Commission, the Federal Chochairman shall, to the ex-
tent practicable, consult with the Federal departments and agen-
cies having an interest in the subject matter. A decision involving
Commission policy, approval of any State, regional, or subregional
development plan or implementing investment program, any modi-
fication or revision of the Appalachian Regional Commission Code,
any allocation of funds among the States, or any designation of a
distressed county or an economically strong county shall not be
made without a quorum of the State members. The approval of
project and grant proposals shall be a responsibility of the Commis-
sion and exercised in accordance with section 303 of this Act.

(c) Each State member may have a single alternate, appointed
by the Governor from among the members of the Governor’s cabi-
net or the Governor’s personal staff. The President, by and with
the advice and consent of the Senate, shall appoint an alternate for
the Federal Cochairman. An alternate shall vote in the event of the
absence, death, disability, removal, or resignation of the State or
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Federal representative for which he is an alternate. A State alter-
nate shall not be counted toward the establishment of a quorum of
the Commission in any instance in which a quorum of the State
members is required. No Commission powers or responsibilities
specified in the last two sentences of subsection (b) of this section,
nor the vote of any Commission member, may be delegated to any
person not a Commission member or who is not entitled to vote in
Commission meetings.

(d) The Federal Cochairman shall be compensated by the Fed-
eral Government at level III of the Executive Schedule in sub-
chapter II of chapter 53 of the title V, United States Code. His
alternate shall be compensated by the Federal Government at level
V of such Executive Schedule, and when not actively serving as an
alternate for the Federal Cochairman, shall perform such functions
and duties as are delegated to him by the Federal Cochairman.
Each State member and his alternate shall be compensated by the
gtate which they represent at the rate established by law of such

tate.

FUNCTIONS OF THE COMMISSION

SEcC. 102. (a) In carrying out the purposes of this Act, the Com-
mission shall—

(1) develop, on a continuing basis, comprehensive and co-
ordinated plans and programs and establish priorities there-
under, giving due consideration to other Federal, State, and
local planning in the region;

(2) conduct and sponsor investigations, research, and stud-
ies, including an inventory and analysis of the resources of the
region, and, in cooperation with Federal, State, and local agen-
cies, sponsor demonstration projects designed to foster regional
productivity and growth;

(3) review and study, in cooperation with the agency in-
volved, Federal, State, and local public and private programs
and, where appropriate, recommend modifications or additions
which will increase their effectiveness in the region;

(4) formulate and recommend, where appropriate, inter-
state compacts and other forms of interstate cooperation, and
work with State and local agencies in developing appropriate
model legislation;

(5) encourage the formulation of local development dis-
tricts;

(6) encourage private investment in industrial, commercial,
and recreational projects;

(7) serve as a focal point and coordinating unit for Appa-
lachian programs; and

(8) provide a forum for consideration of problems of the re-
gion and proposed solutions and establish and utilize, as
appropriate, citizens and special advisory councils and public
conferences.

(9) Repealed. 1

1Section 102(9), providing for advice by the Commission to the Secretary of Commerce on pro-
posed grants for administrative expenses of local development districts, repealed by section 102
of the Appalachian Regional Development Act Amendments of 1967, 81 Stat. 257.
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(b) In carrying out its functions under this section, the Com-
mission shall identify the characteristics of, and may distinguish
between the needs and goals of appropriate subregional areas, in-
cluding central, northern, and southern Appalachia.

RECOMMENDATIONS

SEC. 103. The Commission may, from time to time, make rec-
ommendations to the President and to the State Governors and
appropriate local officials with respect to—

(1) the expenditure of funds by Federal, State, and local
departments and agencies in the region in the fields of natural
resources, agriculture, education, training, health and welfare,
and other fields related to the purposes of this Act; and

(2) such additional Federal, State, and local legislation or
administrative actions as the Commission deems necessary to
further the purposes of this Act.

LIAISON BETWEEN FEDERAL GOVERNMENT AND THE COMMISSION

SEC. 104. The President shall provide effective and continuing
liaison between the Federal Government and the Commission and
a coordinated review within the Federal Government of the plans
and recommendations submitted by the Commission pursuant to
sections 102 and 103.

ADMINISTRATIVE EXPENSES OF THE COMMISSION

SEC. 105. Administrative expenses of the Commission shall be
paid 50 per centum by the Federal Government and 50 per centum
by the States in the region, except that the expenses of the Federal
Cochairman, his alternate, and his staff shall be paid solely by the
Federal Government. The share to be paid by each State shall be
determined by the Commission. The Federal Cochairman shall not
participate or vote in such determination. No assistance authorized
by this Act shall be furnished to any State or to any political sub-
division or any resident of any State, nor shall the State member
of the Commission participate or vote in any determination by the
Commission while such State is delinquent in payment of its share
of such expenses.

ADMINISTRATIVE POWERS OF COMMISSION

SEC. 106. To carry out its duties under this Act, the Commis-
sion is authorized to—

(1) adopt, amend, and repeal bylaws, rules, and regula-
tions governing the conduct of its business and the perform-
ance of its functions.

(2) appoint and fix the compensation of an executive direc-
tor and such other personnel as may be necessary to enable the
Commission to carry out its functions, except that such com-
pensation shall not exceed the maximum rate of basic pay for
the Senior Executive Service under section 5382 of title 5,
United States Code, including any applicable locality-based
comparability payment that may be authorized under section
5304(h)(2)(C) of that title. The executive director shall be
responsible for carrying out the administrative functions of the
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Commission, for direction of the Commission staff, and for such
other duties as the Commission may assign. No member, alter-
nate, officer, or employee of the Commission, other than the
Federal Cochairman on the Commission, his staff, and his
alternate and Federal employees detailed to the Commission
under paragraph (3) shall be deemed a Federal employee for
any purpose.

(3) request the head of any Federal department or agency
(who is hereby so authorized) to detail to temporary duty with
the Commission such personnel within his administrative
jurisdiction as the Commissin may need for carrying out its
functions, each such detail to be without loss of seniority, pay,
or other employee status.

(4) arrange for the services of personnel from any State or
local government or any subdivision or agency thereof, or any
intergovernmental agency.

(5) make arrangements, including contracts, with any par-
ticipating State government for inclusion in a suitable retire-
ment and employee benefits system of such of its personnel as
may not be eligible for, or continue in, another governmental
retirement or employee benefit system, or otherwise provide for
such coverage of its personnel. The Civil Service Commission
of the United States is authorized to contract with the Com-
mission for continued coverage of Commission employees, who
at date of Commission employment are Federal employees, in
the retirement program and other employee benefit programs
of the Federal Government.

(6) accept, use, and dispose of gifts or donations of services
or property, real, personal, or mixed, tangible or intangible.

(7) enter into and perform such contracts, leases (including
notwithstanding any other provision of law, the lease of office
space for any term expiring no later than September 30, 2001),
cooperative agreements, or other transactions as may be nec-
essary in carrying out its functions and on such terms as it
may deem appropriate, with any department, agency, or
instrumentality of the United States (which 1s hereby so
authorized to the extent not otherwise prohibited by law) or
with any State, or any political subdivision, agency, or instru-
mentality thereof, or with any person, firm, association, or cor-
poration.

(8) maintain a temporary office in the District of Columbia
and establish a permanent office at such a cental and appro-
priate location as it may select and field offices as such other
places as it may deem appropriate.

(9) take such other actions and incur such other expenses
as may be necessary or appropriate.

INFORMATION

SEc. 107. (a) In order to obtain information needed to carry out
its duties, the Commission shall—

(1) hold such hearings, sit and act at such time and places,
take such testimony, receive such evidence, and print or other-
wise reproduce and distribute so much of its proceedings and
reports thereon as it may deem advisable, a Cochairman of the
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Commission, or any member of the Commission designated by

the Commission for the purpose, being hereby authorized to

administer oaths when it is determined by the Commission
that testimony shall be taken or evidence received under oath;

(2) arrange for the head of any Federal, State, or local
department or agency (who is hereby so authorized to the ex-
tent not otherwise prohibited by law) to furnish to the Com-
mission such information as may be available to or procurable
by such department or agency; and

(3) keep accurate and complete records of its doings and
transactions which shall be made available for public inspec-
tion, and for the purposes of audit and examination by the

Comptroller General or his duly authorized representatives.

(b) Public participation in the development, revision, and im-
plementation of all plans and programs under this Act by the Com-
mission, any State or any local development district shall be pro-
vided for, encouraged, and assisted. The Commission shall develop
and publish regulations specifying minimum guidelines for such
public participation, including public hearings.

PERSONAL FINANCIAL INTERESTS

SEC. 108. (a) Except as permitted by subsection (b) hereof, no
State member or alternate and no officer or employee of the Com-
mission shall participate personally and substantially as member,
alternate, officer, or employee, through decision, approval, dis-
approval, recommendation, the rendering of advice, investigation,
or otherwise, in any proceeding, application, request for a ruling or
other determination, contract, claim, controversy, or other par-
ticular matter in which, to his knowledge, he, his spouse, minor
child, partner, organization (other than a State or political subdivi-
sion thereof) in which he is serving as officer, director, trustee,
partner, or employee, or any person or organization with whom he
is serving as officer, director, trustee, partner, or employee, or any
person or organization with whom he is negotiating or has any
arrangement concerning prospective employment, has a financial
interest. Any person who shall violate the provisions of this sub-
section shall be fined not more than $10,000, or imprisoned not
more than two years, or both.

(b) Subsection (a) hereof shall not apply if the State member,
alternate, officer, or employee first advises the Commission of the
nature and circumstances of the proceeding, application, request
for a ruling or other determination, contract, claim, controversy, or
other particular matter and makes full disclosure of the financial
interest and receives in advance a written determination made by
the Commission that the interest is not so substantial as to be
deemed likely to affect the integrity of the services which the Com-
mission may expect from such State member, alternate, officer, or
employee.

(¢) No State member or alternate shall receive any salary, or
any contribution to or supplementation of salary for his services on
the Commission from any source other than his State. No person
detailed to serve the Commission under authority of paragraph (4)
of section 106 shall receive any salary or any contribution to or
supplementation of salary for his services on the Commission from
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any source other than the State, local, or intergovernmental
department or agency from which he was detailed or from the Com-
mission. Any person who shall violate the provisions of this sub-
section shall be fined not more than $5,000, or imprisoned not more
than one year, or both.

(d) Notwithstanding any other subsection of this section, the
Federal Cochairman or his alternate on the Commission and any
Federal officers or employees detailed to duty with it pursuant to
paragraph (3) of section 106 shall not be subject to any such sub-
sections but shall remain subject to section 202 through 209 of title
18, United States Code.

(e) The Commission may, in its discretion, declare void and re-
scind any contract, loan, or grant of or by the Commission in rela-
tion to which it finds that there has been a violation of subsection
(a) or (c) of this section, or any of the provisions of sections 202
through 209, title 18, United States Code.

COMMISSION EMPLOYEE PROTECTIONS

SEC. 109. Section 5334(a) of title 5, United States Code, is
amended by adding at the end thereof the following new sentence:
“For the purpose of this subsection, an individual employed by the
Appalachian Regional Commission under section 106(a) of the
Appalachian Regional Development Act of 1965, or by a regional
commission established pursuant to section 502 of the Public
Works and Economic Development Act of 1965, under section
506(2) of such Act, who was a Federal employee immediately prior
to such employment by a commission and within six months after
separation from such employment is employed in a position to
which this subchapter applies, shall be treated as if transferred
from a position in the executive branch to which this subchapter
does not apply.”

TITLE II—SPECIAL APPALACHIAN PROGRAMS

PART A—NEW PROGRAMS
APPALACHIAN DEVELOPMENT HIGHWAY SYSTEM

SEC. 201. (a) In order to provide a highway system which, in
conjunction with the Interstate System and other Federal-aid high-
ways in the Appalachian region, will open up an area or areas with
a developmental potential where commerce and communication
have been inhibited by lack of adequate access, the Secretary of
Transportation (hereinafter in this section referred to as the “Sec-
retary”) is authorized to assist in the construction of an Appa-
lachian development highway system and local access roads serv-
ing the Appalachian region. The provisions of section 106(a) and
118 of title 23, United States Code, relating to the obligation, pe-
riod of availability, and expenditure of Federal-aid highway funds,
shall apply to the development highway system and the local ac-
cess roads, and all other provisions of such title 23 that are appli-
cable to the construction and maintenance of Federal-aid primary
and secondary highways and which the Secretary determines are
not inconsistent with this Act shall apply, respectively, to such sys-
tem and roads. Construction on the development highway system
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shall not exceed three thousand and twenty-five miles.! Construc-
tion of local access roads shall not exceed one thousand four hun-
dred miles that will serve specific recreational, residential, edu-
cational, commercial, industrial, or other like facilities or will facili-
tate a school consolidation program.

(b) The Commission shall transmit to the Secretary its des-
ignations of (1) the general corridor location and termini of the
development highways, (2) local access roads to be constructed, (3)
priorities for the construction of segments of the development high-
ways, and (4) other criteria for the program authorized by this sec-
tion. Before any State member participates in or votes on such des-
ignations, he shall have obtained the recommendations of the State
transportation department of the State which he represents.

(¢) In no event shall the Secretary assist in any construction
(including right-of-way acquisition) which would require for its
completion the expenditure of Federal funds (other than funds
available under title 23, United States Code) in excess of the appro-
priations authorization in subsection (g). On its completion each
development highway not already on the Federal-aid primary sys-
tem shall be added to such system and each development highway
and local access road shall be required to be maintained by the
State as provided for Federal-aid highways in title 23, United
States Code.

(d) In the construction of highways and roads authorized under
this section, the States may give special preference to the use of
materials and products indigenous to the Appalachian region.

(e) For the purposes of research and development in the use of
coal and coal products in highway construction and maintenance,
the Secretary is authorized to require each, participating State, to
the maximum extent possible, to use coal derivatives in the con-
struction of not to exceed 10 per centum of the roads authorized
under this Act.

(f) Federal assistance to any construction project under this
section shall not exceed 80 per centum of the costs of such project. 2

(g) To carry out this section there is hereby authorized to be
appropriated to the President, to be available until expended,
$175,000,000 for the fiscal year ending June 30, 1971; $175,000,000
for the fiscal year ending June 30, 1972; $180,000,000 for the fiscal
year ending June 30, 1973; $180,000,000 for the fiscal year ending
June 30, 1974; $185,000,000 for the fiscal year ending June 30,
1975; $185,000,000 for the fiscal year ending June 30, 1976;
$185,000,000 for the fiscal year ending June 30, 1977; $250,000,000
for the fiscal year 1978; $300,000,000 for the fiscal year 1979;
$300,000,000 for the fiscal year 1980; and $215,000,000 for fiscal
year 1981, and $65,000,000 for fiscal year 1982.

(h)(1) When a participating State proceeds to construct a seg-
ment of a development highway without the aid of Federal funds,
in accordance with all procedures and requirements applicable to
the construction of segments of Appalachian development highways

1The mileage of the highway system was increased from 2,900 to 3,025 miles by section 138(b)
of the Surface Transportation Assistance Act of 1978 (P.L. 95-599 approved November 6, 1978).

2 Subsection (f) of Section 201 was amended to permit Federal assistance from 50 percent to
80 percent by section 138(a) of the Surface Transportation Assistance Act of 1978 (P.L. 95-599
approved November 6, 1978).
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with such funds, except insofar as such procedures and require-
ments limit a State to the construction of projects for which Fed-
eral funds have previously been appropriated, the Secretary, upon
application by the State and with the approval of the Commission,
is authorized to pay to the State the Federal share not to exceed
80 per centum of the costs of the construction of such segment,
from any sums appropriated and allocated to such State to carry
out this section.

(2) This subsection shall not be construed as a commitment or
obligation on the part of the United States to provide funds for seg-
ments of development highways constructed under this subsection,
and shall not increase the limitation on construction in subsection

(c).
DEMONSTRATION HEALTH PROJECTS

SEC. 202. (a) In order to demonstrate the value of adequate
health facilities and services to the economic development of the re-
gion, the Secretary of Health and Human Services is authorized to
make grants for the planning, construction, equipment, and oper-
ation of multicounty demonstration health, nutrition, and child
care projects, including hospitals, regional health diagnostic and
treatment centers and other facilities and services necessary for
the purposes of this section. Grants for such construction (including
the acquisition of privately owned facilities not operated for profit,
or previously operated for profit where the acquisition of such
facilities is the most cost-effective means for providing increased
health services if the Commission finds that but for the acquisition
of such facility such health services would not be otherwise pro-
vided in the area served by such facility, and initial equipment)
shall be made in accordance with section 223 of this Act and shall
not be incompatible with the applicable provisions of title VI of the
Public Health Service Act (42 U.S.C. 291-2910), the Mental Retar-
dation Facilities and Community Mental Health Centers Construc-
tion Act of 1963 (77 Stat. 282), and other laws authorizing grants
for the construction of health-related facilities, without regard to
any provisions therein relating to appropriation authorization ceil-
ings or to allotments among the States. Grants under this section
shall be made solely out of funds specifically appropriated for the
purpose of carrying out this Act and shall not be taken into account
in the computation of the allotments among the States made pur-
suant to any other provision of law.

(b) No grant for the construction or equipment of any compo-
nent of a demonstration health project shall exceed 80 per centum
of such costs. The Federal contribution may be provided entirely
from funds authorized under this section or in combination with
funds provided under other Federal grant-in-aid programs for the
construction or equipment of health-related facilities. Notwith-
standing any provision of law limiting the Federal share in such
other programs, funds authorized under this section may be used
to increase Federal grants for component facilities of a demonstra-
tion health project to a maximum of 80 per centum of the costs of
such facilities.

(¢) Grants under this section for operation (including initial
operating funds and operating deficits comprising among other
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items the costs of attracting, training, and retaining qualified per-
sonnel) of a demonstration health project, whether or not con-
structed with funds authorized by this section, may be made for up
to 50 percent of the costs of that operation (or 80 percent of those
costs in the case of a project to be carried out in a county for which
a distressed county designation is in effect under section 226). The
Federal contribution may be provided entirely from funds appro-
priated to carry out this section or in combination with funds pro-
vided under other Federal grant-in-aid programs for the operation
of health related facilities and the provision of health and child
development services, including title IV, parts A and B, and title
XX of the Social Security Act. Notwithstanding any provision of the
Social Security Act requiring assistance or services on a statewide
basis, if a State provides assistance or services under such a pro-
gram in any area of the region approved by the Commission, such
State shall be considered as meeting such requirement. Notwith-
standing any provision of law limiting the Federal share in such
other programs, funds appropriated to carry out this section may
be used to increase Federal grants for operating components of a
demonstration health project to the maximum percentage cost
thereof authorized by this subsection. No grant for operation of a
demonstration health project shall be made unless the facility is
publicly owned, or owned by a public or private nonprofit organiza-
tion, and is not operated for profit. No grant for operation of a dem-
onstration health project shall be made after five years following
the commencement of the initial grant for operation of the project,
that child development demonstrations assisted under this section
during fiscal year 1979 may, upon State request, be approved
under section 303 of this Act for continued support beyond that pe-
riod if the Commission finds that no Federal, State, or local funds
are available to continue such demonstrations. No such grants
shall be made unless the Secretary of Health and Human Services
is satisfied that the operation of the project will be conducted under
efficient management practices designed to obviate operating defi-
cits.

(d) The Secretary of Health and Human Services is authorized
to provide funds to the Commission for the support of its Health
Advisory Committee and to make grants for expenses of planning
necessary for the development and operation of demonstration
health projects for the region. The amount of any such grant shall
not exceed 75 per centum of such expenses. The Federal contribu-
tion to such expenses of planning may be provided entirely from
funds authorized I20under this section or in combination with
funds provided under other Federal or Federal grant-in-aid pro-
grams. Notwithstanding any provision of law limiting the Federal
share in any such other program, funds appropriated to carry out
this section may be used to increase such Federal share to the
maximum percentage cost thereof authorized by this subsection.

(e) In order to provide for the further development of the Appa-
lachian region’s human resources, grants under this section shall
give special emphasis to programs and research for the early detec-
tion, diagnosis, and treatment of occupational diseases arising from
coal mining, such as black lung.
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(f) MAXIMUM COMMISSION CONTRIBUTION AFTER SEPTEMBER
30, 1998.—

(1) IN GENERAL.—Subject to paragraph (2), after Sep-
tember 30, 1998, a Commission contribution of not more than
50 percent of any project cost eligible for financial assistance
under this section may be provided from funds appropriated to
carry out this Act.

(2) DISTRESSED COUNTIES.—In the case of a project to be
carried out in a county for which a distressed county designa-
tion is in effect under section 226, the maximum Commission
contribution under paragraph (1) may be increased to the
lesser of—

(A) 80 percent; or
(B) the maximum Federal contribution percentage
authorized by this section.

[Secs. 203—-206 repealed by P.L. 105-393 (112 Stat. 3620).1

ASSISTANCE FOR PLANNING AND OTHER PRELIMINARY EXPENSES OF
PROPOSED LOW- AND MODERATE-INCOME HOUSING PROJECTS

SEC. 207. (a) In order to encourage and facilitate the construc-
tion of rehabilitation of housing to meet the needs of low- and mod-
erate-income families and individuals, the Secretary of Housing
and Urban Development (hereafter in this section referred to as the
“Secretary”) is authorized to make grants and loans from the Appa-
lachian Housing Fund established by this section, under such
terms and conditions as he may prescribe, to nonprofit, limited
dividend, or cooperative organizations, and public bodies, for plan-
ning and obtaining federally insured mortgage financing or other
financial assistance for housing construction or rehabilitation
projects for low- and moderate-income families and individuals,
under section 221 of the National Housing Act, section 8 of the
United States Housing Act of 1937, section 515 of the Housing Act
of 1949, or any other law of similar purpose administered by the
Secretary or any other department, agency, or instrumentality of
the Federal or State government in any area of the Appalachian re-
gion determined by the Commission.

(b) No loan under subsection (a) of this section shall exceed 50
percent (or 80 percent in the case of a project to be carried out in
a county for which a distressed county designation is in effect
under section 226) of the cost of planning and obtaining financing
for a project, including, but not limited to, preliminary surveys and
analyses of market needs, preliminary site engineering and archi-
tectural fees, site options, applications and mortgage commitment
fees, legal fees, and construction loan fees and discounts. Such
loans shall be made without interest, except that any loan made to
an organization established for profit shall bear interest at the pre-
vailing market rate authorized for an insured or guaranteed loan
for such project. The Secretary shall require payments of loans
made under this section, under such terms and conditions as he
may require, upon completion of the project or sooner, and except
in the case of a loan to an organization established for profit, may
cancel any part or all of such a loan, if he determines that a perma-
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nent loan to finance such project cannot be obtained in an amount
adequate for repayment of such loan under this section.

(c)(1) Except as provided in paragraph (2) of this subsection, no
grant under this section shall exceed 50 percent (or 80 percent in
the case of a project to be carried out in a county for which a dis-
tressed county designation is in effect under section 226) of those
expenses, incident to planning and obtaining financing for a
project, which the Secretary considers not to be recoverable from
the proceeds of any permanent loan made to finance such project,
and no such grant shall, be made to an organization established for
profit.

(2) The Secretary is authorized to make grants and commit-
ments for grants, and may advance funds under such terms and
conditions as he may require, to nonprofit, limited dividend, or co-
operative organizations and public bodies for reasonable site devel-
opment costs and necessary offsite improvements, such as sewer
and water line extensions, whenever such a grant, commitment, or
advance is essential to the economic feasibility of any housing con-
struction or rehabilitation project for low- and moderate-income
families and individuals which otherwise meets the requirements
for assistance under this section, except that no such grant for the
construction of housing, shall exceed 10 per centum of the cost of
such project, and no such grant for the rehabilitation of housing
shall exceed 10 per centum of the reasonable value of such rehabili-
tation housing, as determined by the Secretary.

(d) All funds allocated to the Secretary for the purposes of this
section shall be deposited in a fund which shall be known as the
Appalachian Housing Funds and shall be used as a revolving fund
by the Secretary for carrying out such purposes. General expenses
of administration of this section may be charged to the fund. Mon-
eys in the fund not needed for current operation may be invested
in bonds or other obligations guaranteed as to principal and inter-
est by the United States.

(e) The Secretary or the Commission may provide, or contract
with public or private organizations to provide, information, advice,
and technical assistance with respect to the construction, rehabili-
tation, and operation by nonprofit organizations of housing for low
or moderate income families in such areas of the region and may
provide funds to the State for making grants and loans to non-
profit, limited dividend, or cooperative organizations and public
bodies for the purposes for which the Secretary is authorized to
provide funds under this section.

(f) Programs and projects assisted under this section shall be
subject to the provisions cited in section 402 of the Act, notwith-
standing such section, to the extent provided in the laws author-
izing assistance for low- and moderate-income housing.

[Sec. 208 repealed by P.L. 105-393 (112 Stat. 3621).1
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PART B—SUPPLEMENTATIONS AND MODIFICATIONS OF EXISTING
PROGRAMS

[Sec. 2111 repealed by P.L. 105-220 (112 Stat. 1059).1

[Sec. 212-213 repealed by P.L. 105-393 (112 Stat. 3621—
3622).1

SUPPLEMENTS TO FEDERAL GRANT-IN-AID PROGRAMS

SEC. 214. (a) In order to enable the people, States, and local
communities of the region, including local development districts, to
take maximum advantage of Federal grant-in-aid programs (as
hereinafter defined) for which they are eligible but for which, be-
cause of their economic situation, they cannot supply the required
matching share, or for which there are insufficient funds available
under the Federal grant-in-aid Act authorizing such programs to
meet pressing needs of the region, the Federal Cochairman may
use amounts made available to carry out this section for all or any
portion of the basic Federal contribution to projects or activities
(hereinafter referred to as projects) under such Federal grant-in-aid
programs authorized by Federal grant-in-aid Acts, and for the pur-
pose of increasing the Federal contribution to projects under such
programs, as hereafter defined, above the fixed maximum portion
of the cost of such projects otherwise authorized by the applicable
law. In the case of any program or project for which all or any por-
tion of the basic Federal contribution to the project under a Federal
grant-in-aid program is proposed to be made under this subsection,
no such Federal contribution shall be made until the responsible
Federal official administering the Federal grant-in-aid Act author-
izing such contribution certifies that such program or project meets
the applicable requirements of such Federal grant-in-aid Act and
could be approved for Federal contribution under such Act if funds
were available under such Act for such program or project. Funds
may be provided for programs and projects in a State under this
subsection only if the Commission determines that the level of Fed-
eral and State financial assistance under Acts other than this Act,
for the same type of programs or projects in that portion of the
State within the region, will not be diminished in order to sub-
stitute funds authorized by this subsection. Funds provided pursu-
ant to this Act shall be available without regard to any limitations
on areas eligible for assistance or authorizations for appropriation
in any other Act. Any findings, report, certification, or documenta-
tion required to be submitted to the head of the department,
agency, or instrumentality of the Federal Government responsible
for the administration of any Federal grant-in-aid program shall be
accepted by the Federal Cochairman with respect to a supple-
mental grant for any project under such program.

(b) COST SHARING.—

(1) IN GENERAL.—The Federal portion of such costs shall
not be increased in excess of the percentage established by the
Cﬁ)mmfi‘ssion, and shall in no event exceed 80 per centum
thereof.

1 Amendments made to this section by section 214 of P.L. 105-393 could not be executed be-
cause of the earlier repeal of this section by P.L. 105-220.
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(2) MAXIMUM COMMISSION CONTRIBUTION AFTER SEPTEMBER

30, 1998.—

(A) IN GENERAL.—Subject to subparagraph (B), after
September 30, 1998, a Commission contribution of not
more than 50 percent of any project cost eligible for finan-
cial assistance under this section may be provided from
funds appropriated to carry out this Act.

(B) DISTRESSED COUNTIES.—In the case of a project to
be carried out in a county for which a distressed county
designation is in effect under section 226, the maximum
Commission contribution under subparagraph (A) may be
increased to 80 percent.

(c) The term “Federal grant-in-aid programs” as used in this
section means those Federal grant-in-aid programs authorized by
this Act and Acts other than this Act for the acquisition or develop-
ment of land, the construction or equipment of facilities, or other
community or economic development or economic adjustment
activities, including but not limited to grant-in-aid progams author-
ized by the following Acts: Federal Water Pollution Control Act;
Watershed Protection and Flood Prevention Act; titles VI and XVI
of the Public Helath Services Act; Vocational Education Act of
1963 1; Federal Airport Act; Airport and Airway Development Act
of 1970; part IV of title III of the Communications Act of 1934; title
VI (part A) and VII of the Higher Education Act of 1965; Land and
Water Conservation Fund Act of 1965; National Defense Education
Act of 1958; Consolidated Farm and Rural Development Act; sec-
tions 201 and 209 of the Public Works and Economic Development
Act of 1965;2 the housing repair program for homeowners author-
ized by section 1319 of title 42, United States Code; grants under
the Indian Health Service Act (42 Stat. 208); and title I of the
Housing and Community Development Act of 1974. The term shall
not include (A) the program for the construction of the development
highway system authorized by section 201 of this Act or any pro-
gram relating to highway or road construction authorized by title
23, United States Code or (B) any other program for which loans
or other Federal financial assistance, except a grant-in-aid pro-
gram, is authorized by this or any other Act. For the purpose of
this section, any sewage treatment works constructed pursuant to
section 8(c) of the Federal Water Pollution Control Act without
Federal grant-in-aid assistance under such section shall be re-
garded as if constructed with such assistance.

(d) Not to exceed $97,000,000 of the funds authorized in section
401 of this Act for the two-fiscal-year period ending June 30, 1969,
shall be available to carry out this section.

1Probably should be “Carl D. Perkins Vocational and Technical Education Act of 1998”. See
section 3(g) of Public Law 105-332, which could not be executed because of an error made by
section 4(e)(2) of Public Law 98-524.

2The amendment made by section 217(c)(2) of P.L. 105-393 struck out “Titles I and IX of the
Public Works and Economic Development Act of 1965”. The amendment should have struck “ti-
tles . . . ”. This was executed to reflect the probable intent of Congress.
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PART C—GENERAL PROVISIONS
MAINTENANCE OF EFFORT

SEC. 221. No State and no political subdivision of such State
shall be eligible to receive benefits under this Act unless the aggre-
gate expenditures of State funds, exclusive of expenditures for par-
ticipation in the National System of Interstate and Defense High-
ways, and exclusive of local funds and Federal funds, for the ben-
efit of the area within the State located in the region are main-
tained at a level which does not fall below the average level of the
last two years of when it finds that a State’s average level of such
expenditures for its last two full fiscal years preceding the date of
enactment of this Act. In computing the average level of expendi-
ture for its last two fiscal years, a State’s past expenditure for par-
ticipation in the National System of Interstate and Defense High-
ways and expenditures of local funds and Federal funds shall not
be included. The Commission shall recommend to the President or
such Federal officer or officers as the President may designate, a
lesser requirement when it finds that a substantial population de-
crease in that portion of a State which lies within the region would
not justify a State expenditure equal to the average level of
expenditure, within an individual program, has been dispropor-
tionate to the present need for that portion of the State which lies
within the region.

CONSENT OF STATES

SEC. 222. Nothing contained in this Act shall be interpreted as
requiring any State to engage in or accept any program under this
Act without its consent.

PROGRAM IMPLEMENTATION

SEc. 223. No program or project authorized under any section
of this title shall be implemented until (1) applications and plans
relating to the program or project have been determined by the
responsible Federal official to be not incompatible with the provi-
sions and objectives of Federal laws which he administers that are
not inconsistent with this Act, and (2) the Commission has ap-
proved such program or project and has determined that it meets
the applicable criteria under section 224 of this Act and the
requirements of the development planning process under section
225, and will contribute to the development of the region, which
determination shall be controlling and which shall be accepted by
the Federal agencies.

PROGRAM DEVELOPMENT CRITERIA

SEC. 224. (a) In considering programs and projects to be given
assistance under this Act, and in establishing a priority ranking of
the requests for assistance presented to the Commission, the Com-
mission shall follow procedures that will insure consideration of the
following factors or in a severely and persistently distressed county
or area:

(1) the relationship of the project or class of projects to
overall regional development including its location in an area
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determined by the State to have a significant potential for

growth;

(2) the population and area to be served by the project or
class of projects including the relative per capita income and
the unemployment rates in the area;

(3) the relative financial resources available to the State or
political subdivision or instrumentalities thereof which seek to
undertake the project;

(4) the importance of the project or class of projects in rela-
tion to other projects or classes of projects which may be com-
petition for the same funds;

(5) the prospects that the project for which assistance is
sought will improve, on a continuing rather that a temporary
basis, the opportunities for employment, the average level of
income, or the economic and social development of the area
served by the project; and

(6) the extent to which the project design provides for de-
tailed outcome measurements by which grant expenditures
may be evaluated.

(b) LimmrTaTiON.—Financial assistance made available under
this Act shall not be used to assist establishments relocating from
one area to another.

(c) Funds may be provided for programs and projects in a State
under this Act only if the Commission determines that the level of
Federal and State financial assistance under Acts other than this
Act for the same type of programs or projects in that portion of the
State within the region, will not be diminished in order to sub-
stitute funds authorized by this Act.

APPALACHIAN STATE DEVELOPMENT PLANNING PROCESS

SEC. 225. (a) Pursuant to policies established by the Commis-
sion, each State member shall submit on such schedule as the
Commission shall prescribe a development plan for the area of the
State within the region. The State development plan shall reflect
the goals, objectives, and priorities identified in the regional devel-
opment plan and in any subregional development plan which may
be approved for the subregion of which such State is a part. Such
State development plan shall (1) describe the State organization
and continuous process for Appalachian development planning, in-
cluding the procedures established by the State for the participa-
tion of local development districts in such process, the means by
which such process is related to overall statewide planning and
budgeting processes, and the method of coordinating planning and
projects in the region under this Act, the Public Works and Eco-
nomic Development Act of 1965, and other Federal, State, and local
programs; (2) set forth the goals, objectives, and priorities of the
State for the region, as determined by the Governor, and identify
the needs on which such goals, objectives, and priorities are based;
and (3) describe the development program for achieving such goals,
objectives, and priorities, including funding sources, and rec-
gmmendations for specific projects to receive assistance under this

ct.

(b)(1) Local development districts certified by the State under
section 301 of this Act provide the linkage between State and sub-
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state planning and development. In carrying out the development
planning process, including the selection of programs and projects
for assistance, States shall consult with local development districts,
local units of government, and citizen groups and take into consid-
eration the goals, objectives, priorities, and recommendations of
such bodies. The districts shall assist the States in the coordination
of areawide programs and projects, and may prepare and adopt
areawide plans or action programs.

(2) The Commission shall encourage the preparation and exe-
cution of areawide action programs which specify interrelated
projects and schedules of action together with the necessary agency
fundings and other commitments to implement such programs.
Such programs shall make appropriate use of existing plans affect-
ing the area.

(c) To the maximum extent practicable, Federal departments,
agencies, and instrumentalities undertaking or providing financial
assistance for programs or projects in the region shall (1) take into
account the policies, goals, and objectives established by the Com-
mission and its member States pursuant to this Act; (2) recognize
Appalachian State development programs approved by the Com-
mission as satisfying requirements for overall economic develop-
ment planning under such programs or projects; and (3) accept the
boundaries and organization of any local development district cer-
tified under this Act which the Governor may designate as the
areawide agency required under any such program undertaken or
assisted by such Federal departments, agencies, and instrumental-
ities.

SEC. 226. DISTRESSED AND ECONOMICALLY STRONG COUNTIES.

(a) DESIGNATIONS.—

(1) IN GENERAL.—Not later than 90 days after the date of
enactment of this section, and annually thereafter, the Com-
mission, in accordance with such criteria as the Commission
may establish, shall—

(A) designate as “distressed counties” those counties in
the region that are the most severely and persistently dis-
tressed; and

(B) designate 2 categories of economically strong coun-
ties, consisting of—

(i) “competitive counties”, which shall be those
counties in the region that are approaching economic
parity with the rest of the United States; and

(11) ‘attainment counties’, which shall be those
counties in the region that have attained or exceeded
economic parity with the rest of the United States.

(2) ANNUAL REVIEW OF DESIGNATIONS.—The Commission
shall—

(A) conduct an annual review of each designation of a
county under paragraph (1) to determine if the county still
meets the criteria for the designation; and

(B) renew the designation for another 1-year period
only if the county still meets the criteria.

(b) DISTRESSED COUNTIES.—In program and project develop-
ment and implementation and in the allocation of appropriations



47 APPALACHIAN REGIONAL DEVELOPMENT ACT OF 1965 Sec. 301

made available to carry out this Act, the Commission shall give
special consideration to the needs of those counties for which a dis-
tressed county designation is in effect under this section.

(¢) ECONOMICALLY STRONG COUNTIES.—

(1) COMPETITIVE COUNTIES.—Except as provided in para-
graphs (3) and (4), in the case of a project that is carried out
in a county for which a competitive county designation is in ef-
fect under this section, assistance under this Act shall be lim-
ited to not more than 30 percent of the project cost.

(2) ATTAINMENT COUNTIES.—Except as provided in para-
graphs (3) and (4), no funds may be provided under this Act
for a project that is carried out in a county for which an attain-
ment county designation is in effect under this section.

(3) EXCEPTIONS.—The requirements of paragraphs (1) and
(2) shall not apply to—

(A) any project on the Appalachian development high-
way system authorized by section 201;

(B) any local development district administrative
project assisted under section 302(a)(1); or

(C) any multicounty project that is carried out in 2 or
more counties designated under this section if—

(i) at least 1 of the participating counties is des-
ignated as a distressed county under this section; and

(i1) the project will be of substantial direct benefit
to 1 or more distressed counties.

(4) WAIVER.—

(A) IN GENERAL.—The Commission may waive the re-
quirements of paragraphs (1) and (2) for a project upon a
showing by the recipient of assistance for the project of 1
or more of the following:

(1) The existence of a significant pocket of distress
in the part of the county in which the project is car-
ried out.

(i1) The existence of a significant potential benefit
from the project in 1 or more areas of the region out-
side the designated county.

(B) REPORTS TO CONGRESS.—The Commission shall
submit to the Committee on Environment and Public
Works of the Senate and the Committee on Transportation
and Infrastructure of the House of Representatives an an-
nual report describing each waiver granted under subpara-
graph (A) during the period covered by the report.

TITLE III—ADMINSTRATION
LOCAL DEVELOPMENT DISTRICTS—CERTIFICATION

SEC. 301. For the purposes of this Act, a “local development
district” shall be an entity certified to the Commission either by
the Governor of the State or States in which such entity is located,
or by the State officer designated by the appropriate State Law to
make such certification, as having a charter or authority that in-
cludes the economic development of counties or parts of counties or
other political subdivisions within the region. No entity shall be
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certified as a local development district for the purposes of this Act
unless it is one of the following:
(1) a nonprofit incorporated body organized or chartered
under the law of the State in which it is located;
(2) a nonprofit agency or instrumentality of a State or local
government;
(3) a nonprofit agency or instrumentality created through
an interstate compact; or
(4) a nonprofit association or combination of such bodies,
agencies, and instrumentalities.

GRANTS FOR ADMINISTRATION EXPENSES OF LOCAL DEVELOPMENT
DISTRICTS AND FOR RESEARCH AND DEMONSTRATION PROJECTS

SEC. 302. (a) AUTHORIZATION TO MAKE GRANTS.—
(1) IN GENERAL.—The Commission is authorized—

(A) to make grants for administrative expenses, in-
cluding the development of areawide plans or action pro-
grams and technical assistance activities, of local develop-
ment districts, but (i) the amount of any such grant shall
not exceed 50 percent of such expenses, (ii) no grants for
administrative expenses shall be made for a State agency
certified as a local development district for a period in ex-
cess of three years beginning on the date the initial grant
is made for such development district, and (iii) the local
development district contributions for administrative ex-
penses may be in cash or in kind, fairly evaluated, includ-
ing but not limited to space, equipment, and services;

(B) to make grants for assistance to States for a period
not in excess of two years to strengthen the State develop-
ment planning process for the region and the coordination
of State planning under this Act, the Public Works and
Economic Development Act of 1965, as amended, and other
Federal and State programs; and

(C) to make grants for investigation, research, studies,
evaluations, and assessments of needs, potentials, or at-
tainment of the people of the region, technical assistance,
training programs, demonstrations, and the construction of
necessary facilities incident to such activities, which will
further the purposes of this Act. Grant funds may be pro-
vided entirely from appropriations to carry out this section
or in combination with funds available under other Fed-
eral or Federal grant-in-aid programs or from any other
source. Notwithstanding any provision of law limiting the
Federal share in any such other program, funds appro-
priated to carry out this section may be used to increase
such Federal share, as the Commission determines appro-
priate.

(2) COST SHARING AFTER SEPTEMBER 30, 1998.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), after September 30, 1998, not more than 50 percent
(or 80 percent in the case of a project to be carried out in
a county for which a distressed county designation is in ef-
fect under section 226) of the costs of any activity eligible
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for financial assistance under this section may be provided
from funds appropriated to carry out this Act.
(B) DISCRETIONARY GRANTS.—

(i) IN GENERAL.—Discretionary grants made by
the Commission to implement significant regional ini-
tiatives, to take advantage of special development op-
portunities, or to respond to emergency economic dis-
tress in the region may be made without regard to the
percentage limitations specified in subparagraph (A).

(ii) LIMITATION ON AGGREGATE AMOUNT.—For each
fiscal year, the aggregate amount of discretionary
grants referred to in clause (i) shall not exceed 10 per-
cent of the amounts appropriated under section 401
for the fiscal year.h

(b)(1) The Commission may provide assistance under this sec-
tion for demonstrations of enterprise development, including site
acquisition or development where necessary for the feasibility of
the project, in connection with the development of the region’s en-
ergy resources and the development and stimulation of indigenous
arts and crafts of the region. No more than $3,000,000 shall be ob-
ligated for such energy resource related demonstrations in any fis-
cal year, and no more than $2,500,000 shall be obligated for such
indigenous arts and crafts demonstrations.

(2) In carrying out the purpose of this Act, including section
2(b), and in implementing this section, the Secretary of Energy, the
Environmental Protection Agency, and other Federal agencies shall
cooperate with the Commission and shall provide such assistance
as the Federal Cochairman may request.

(c)(1) The Commission shall, as required by the President,
maintain accurate and complete records of transactions and activi-
ties financed with Federal funds and report thereon to the Presi-
dent. The records of the Commission shall be available for audit
with respect to such grants by the President and the Comptroller
General or their duly authorized representatives.

(2) Recipients of Federal assistance under the provisions of this
section shall, as required by the Commission, maintain accurate
and complete records of transactions and activities financed with
Federal funds and reports thereon to the Commission. Such records
shall be available for audit by the Presdident, Comptroller General,
and the Commission or their duly authorized representatives.

APPROVAL OF DEVELOPMENT PLANS, INVESTMENT PROGRAMS, AND
PROJECTS

SEC. 303. State and Regional Development Plans and imple-
menting investments programs, and any multistate subregional
plans which may be developed, shall be annually reviewed and ap-
proved by the Commission in accordance with section 101(b) of this
Act. An application for a grant or for any other assistance for a spe-
cific project under this Act shall be made through the State mem-
ber of the Commission representing such applicant, and such State
member shall evaluate the application for approval. Only applica-
tions for grants or other assistance for specific projects shall be ap-
proved which are certified by the State member and determined by
the Federal Cochairman to implement the Commission-approved



Sec. 304 APPALACHIAN REGIONAL DEVELOPMENT ACT OF 1965 50

State development plan; to be included in the Commission-ap-
proved implementing investment program; to have adequate assur-
ance that the project will be properly administered, operated, and
maintained; and to otherwise meet the requirements for assistance
under this Act. After the approval of the appropriate State develop-
ment plan and implementing investment program, certification by
a State member of an application for a grant or other assistance
for a specific project pursuant to this section shall, when joined by
an affirmative vote of the Federal Cochairman for such project, be
deemed to satisfy the requirements for affirmative votes for deci-
sions under section 101(b) of this Act.

ANNUAL REPORT

SEC. 304. Not later than six months after the close of each fis-
cal year, the Commission shall prepare and submit to the Governor
of each State in the region and to the President, for transmittal to
the Congress, a report on the activities carried out under this Act
during such year.

TITLE IV—APPROPRIATIONS AND MISCELLANEOUS
PROVISIONS

SEC. 401. AUTHORIZATION OF APPROPRIATIONS.

(a) IN GENERAL.—In addition to amounts authorized by section
201 and other amounts made available for the Appalachian devel-
opment highway system program, there are authorized to be appro-
priated to the Commission to carry out this Act—

(1) $68,000,000 for fiscal year 1999;
(2) $69,000,000 for fiscal year 2000; and
(3) $70,000,000 for fiscal year 2001.

(b) AVAILABILITY.—Sums made available under subsection (a)

shall remain available until expended.

APPLICABLE LABOR STANDARDS

SEcC. 402. All laborers and mechanics employed by contractors
or subcontractors in the construction, alteration, or repair, includ-
ing painting and decorating, of projects, buildings and works which
are financially assisted through the Federal funds authorized
under this Act, shall be paid wages at rates not less than those
prevailing or similar construction in the locality as determined by
the Secretary of Labor in accordance with the Davis-Bacon Act, as
amended (40 U.S.C. 276a—276a-5). The Secretary of Labor shall
have with respect to such labor standards, the authority and func-
tions set forth in Reorganization Plan Numbered 14 of 1950 (15
F.R. 3176, 64 Stat. 1267, 5 U.S.C. 133—133z-15), and section 2 of
the Act of June 13, 1934, as amended (48 Stat. 948, as amended;
40 U.S.C. 276(c)).

DEFINITION OF APPALACHIAN REGION

SEC. 403. As used in this Act, the term “Appalachian region”
or “the region” means that area of the eastern United States con-
sisting of the following counties (including any political subdivision
located within such area):
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In Alabama, the counties of Bibb, Blount, Calhoun, Cham-
bers, Cherokee, Chilton, Clay, Cleburne, Colbert, Coosa,
Cullman, De Kalb, Elmore, Etowah, Fayette, Franklin, Hale,
Jackson, Jefferson, Lamar, Lauderdale, Lawrence, Limestone,
Macon, Madison, Marion, Marshall, Morgan, Pickens, Ran-
dolph, Saint Clair, Shelby, Talladega, Tallapoosa, Tuscaloosa,
Walker, and Winston;

In Georgia, the counties of Banks, Barrow, Bartow, Car-
roll, Catoosa, Chattooga, Cherokee, Dade, Dawson, Douglas,
Elbert, Fannin, Floyd, Forsyth, Franklin, Gilmer, Gordon,
Gwinnett, Habersham, Hall, Haralson, Hart, Heard, Jackson,
Lumpkin, Madison, Murray, Paulding, Pickens, Polk, Rabun,
Stephens, Towns, Union, Walker, White, and Whitfield;

In Kentucky, the counties of Adair, Bath, Bell, Boyd,
Breathitt, Carter, Casey, Clark, Clay, Clinton, Cumberland, El-
liott, Estill, Fleming, Floyd, Garrard, Green, Greenup, Harlan,
Jackson, Johnson, Knott, Knox, Laurel, Lawrence, Lee, Leslie,
Letcher, Lewis, Lincoln, McCreary, Madison, Magoffin, Martin,
Menifee, Monroe, Montgomery, Morgan, Owsley, Perry, Pike,
Powell, Pulaski, Rockcastle, Rowan, Russell, Wayne, Whitley,
and Wolfe;

In Maryland, the counties of Allegany, Garrett, and Wash-
ington,;

In Mississippi the counties of Alcorn, Benton, Calhoun,
Chickasaw, Choctaw, Clay, Itawamba, Kemper, Lee, Lowndes,
Marshall, Monroe, Noxubee, Oktibbeha Pontotoc, Prentiss,
Tippah, Tishomingo, Union, Webster, Winston, and Yalobusha,;

In New York, the counties of Allegany, Broome,
Cattaraugus, Chautauqua, Chemung, Chenango, Cortland,
Delaware, Otsego, Schoharie, Schuyler, Steuben, Tioga, and
Tompkins;

In North Carolina, the counties of Alexander, Alleghany,
Ashe, Avery, Buncombe, Burke, Caldwell, Cherokee, Clay,
Davie, Forsyth, Graham, Haywood, Henderson, Jackson,
McDowell, Macon, Madison, Mitchell, Polk, Rutherford, Stokes,
Surry, Swain, Transylvania, Watauga, Wilkes, Yadkin, and
Yancey;

In Ohio, the counties of Adams, Athens, Belmont, Brown,
Carroll, Clermont, Columbiana, Coshocton, Gallia, Guernsey,
Harrison, Highland, Hocking, Holmes, Jackson, Jefferson, Law-
rence, Meigs, Monroe, Morgan, Muskingum, Noble, Perry,
Pike, Ross, Scioto, Tuscarawas, Vinton, and Washington,;

In Pennsylvania, the counties of Allegheny, Armstrong,
Beaver, Bedford, Blair, Bradford, Butler, Cambria, Cameron,
Carbon, Centre, Clarion, Clearfield, Clinton, Columbia,
Crawford, Elk, Erie, Fayette, Forest, Fulton, Greene, Hun-
tingdon, Indiana, Jefferson, Juniata, Lackawana, Lawrence,
Luzerne, Lycoming, McKean, Mercer, Mifflin, Monroe,
Montour, Northumberland, Perry, Pike, Potter, Schuylkill,
Snyder, Somerset, Sullivan, Susquehanna, Tioga, Union,
Venango, Warren, Washington, Wayne, Westmoreland, and
Wyoming;

In South Carolina, the counties of Anderson, Cherokee,
Greenville, Oconee, Pickens, and Spartanburg;
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In Tennessee, the counties of Anderson, Bledsoe, Blount,
Bradley, Campbell, Cannon, Carter, Claiborne, Clay, Cocke,
Coffee, Cumberland, De Kalb, Fentress, Franklin, Grainger,
Greene, Grundy, Hamblen, Hamilton, Hancock, Hawkins,
Jackson, Jefferson, Johnson, Knox, Loudon, McMinn, Macon,
Marion, Meigs, Monroe, Morgan, Overton, Pickett, Polk, Put-
nam, Rhea, Roane, Scott, Sequatchie, Sevier, Smith, Sullivan,
Unicoi, Union, Van Buren, Warren, Washington, and White;

In Virginia, the counties of Alleghany, Bath, Bland,
Botetourt, Buchanan, Carroll, Craig, Dickenson, Floyd, Giles,
Grayson, Highland, Lee, Montgomery, Pulaski, Rockbridge,
Russell, Scott, Smyth, Tazewell, Washington, Wise, and Wythe;

All counties of West Virginia.

No recommendation for any change in the definition of the Ap-
palachian region as set forth in this section shall be proposed or
considered by the Commission without a prior resolution by the
Committee on Environment and Public Works of the Senate or the
Committee on Public Works and Transportation! of the House of
Representatives directing a study of such change.

The President is authorized and directed to make a study of
the extent to which portions of upper New York State which are
geographically part of the New England region or the Appalachian
region and share the social and economic characteristics thereof
should be included in either of such regions. He shall submit the
results of such study together with his recommendations to Con-
gress not later than June 30, 1970.

SEVERABILITY

SEC. 404. If any provision of this Act, or the applicability
thereof to any person or circumstance, is held invalid, the remain-
der of this Act, and the application of such provision to other per-
sons or circumstances, shall not be affected thereby.

TERMINATION

SEC. 405. This Act, other than sections 201 and 403, shall
cease to be in effect on October 1, 2001.

1Section 1 of Public Law 104-14 (109 Stat. 163) provides as follows:

SECTION 1. REFERENCES IN LAW TO COMMITTEES OF THE HOUSE OF REP-
RESENTATIVES.
(a) REFERENCES TO COMMITTEES WITH NEW NAMES.—Except as provided in subsection (c), any
reference in any provision of law enacted before January 4, 1995, to—
(9) the Committee on Public Works and Transportation of the House of Representatives

shall be treated as referring to the Committee on Transportation and Infrastructure of the
House of Representatives; and
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TITLE III OF DIVISION C OF THE DENALI COMMISSION ACT OF 1998
(Public Law 105-277; 112 Stat. 2681-637)

TITLE III—DENALI COMMISSION

SEC. 301. [42 U.S.C. 2131 note] SHORT TITLE.

This title may be cited as the “Denali Commission Act of
1998”.

SEC. 302. PURPOSES.
The purposes of this title are as follows:

(1) To deliver the services of the Federal Government in
the most cost-effective manner practicable by reducing admin-
istrative and overhead costs.

(2) To provide job training and other economic develop-
ment services in rural communities particularly distressed
communities (many of which have a rate of unemployment that
exceeds 50 percent).

(3) To promote rural development, provide power genera-
tion and transmission facilities, modern communication sys-
tems, water and sewer systems and other infrastructure needs.

SEC. 303. ESTABLISHMENT OF COMMISSION.

(a) ESTABLISHMENT.—There is established a commission to be
known as the Denali Commission (referred to in this title as the
“Commission”).

(b) MEMBERSHIP.—

(1) ComPOSITION.—The Commission shall be composed of 7
members, who shall be appointed by the Secretary of Com-
merce (referred to in this title as the “Secretary”), of whom—

(A) one shall be the Governor of the State of Alaska,
or an individual selected from nominations submitted by
the Governor, who shall serve as the State Cochairperson;

(B) one shall be the President of the University of

Alaska, or an individual selected from nominations sub-

mitted by the President of the University of Alaska;

(C) one shall be the President of the Alaska Municipal

League or an individual selected from nominations sub-

mitted by the President of the Alaska Municipal League;

(D) one shall be the President of the Alaska Federa-
tion of Natives or an individual selected from nominations
submitted by the President of the Alaska Federation of

Natives;

(E) one shall be the Executive President of the Alaska

State AFL—CIO or an individual selected from nominations

submitted by the Executive President;
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(F) one shall be the President of the Associated Gen-
eral Contractors of Alaska or an individual selected from
nominations submitted by the President of the Associated
General Contractors of Alaska; and

(G) one shall be the Federal Cochairperson, who shall
be selected in accordance with the requirements of para-
graph (2).

(2) FEDERAL COCHAIRPERSON.—

(A) IN GENERAL.—The President pro temporare of the
Senate and the Speaker of the House of Representatives
shall each submit a list of nominations for the position of
the Federal Cochairperson under paragraph (1)(G), includ-
ing pertinent biographical information, to the Secretary.

(B) APPOINTMENT.—The Secretary shall appoint the
Federal Cochairperson from among the list of nominations
submitted under subparagraph (A). The Federal Cochair-
person shall serve as an employee of the Department of
Commerce, and may be removed by the Secretary for
cause.

(C) FEDERAL COCHAIRPERSON VOTE.—The Federal
Cochairperson appointed under this paragraph shall break
any tie in the voting of the Commission.

(4) DATE.—The appointments of the members of the Com-
mission shall be made no later than January 1, 1999.

(¢c) PERIOD OF APPOINTMENT; VACANCIES.—The Federal
Cochairperson shall serve for a term of four years and may be re-
appointed. All other members shall be appointed for the life of the
Commission. Any vacancy in the Commission shall not affect its
powers, but shall be filled in the same manner as the original
appointment.

(d) MEETINGS.—

(1) IN GENERAL.—The Commission shall meet at the call of
the Federal Cochairperson not less frequently than 2 times
each year, and may, as appropriate, conduct business by tele-
phone or other electronic means.

(2) NoT1rFICATION.—Not later than 2 weeks before calling a
meeting under this subsection, the Federal Cochairperson
shall—

(A) notify each member of the Commission of the time,
date and location of that meeting; and

(B) provide each member of the Commission with a
written agenda for the meeting, including any proposals
for discussion and consideration, and any appropriate
background materials.

(e) QUORUM.—A majority of the members of the Commission
shall constitute a quorum, but a lesser number of members may
hold hearings.

SEC. 304. DUTIES OF THE COMMISSION.
(a) WORK PLAN.—

(1) IN GENERAL.—Not later than 1 year after the date of
enactment of this Act and annually thereafter, the Commission
shall develop a proposed work plan for Alaska that meets the
requirements of paragraph (2) and submit that plan to the
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Federal Cochairperson for review in accordance with the
requirements of subsection (b).

(2) WORK PLAN.—In developing the work plan, the Com-
mission shall—

(A) solicit project proposals from local governments
and other entities and organizations; and

(B) provide for a comprehensive work plan for rural
and infrastructure development and necessary job training
in the area covered under the work plan.

(3) REPORT.—Upon completion of a work plan under this
subsection, the Commission shall prepare, and submit to the
Secretary, the Federal Cochairperson, and the Director of the
Office of Management and Budget, a report that outlines the
work plan and contains recommendations for funding prior-
ities.

(b) REVIEW BY FEDERAL COCHAIRPERSON.—

(1) IN GENERAL.—Upon receiving a work plan under this
section, the Secretary, acting through the Federal Cochair-
person, shall publish the work plan in the Federal Register,
with notice and an opportunity for public comment. The period
for public review and comment shall be the 30-day period
beginning on the date of publication of that notice.

(2) CRITERIA FOR REVIEW.—In conducting a review under
paragraph (1), the Secretary, acting through the Federal
Cochairperson, shall—

(A) take into consideration the information, views, and
comments received from interested parties through the
public review and comment process specified in paragraph
(1); and

(B) consult with appropriate Federal officials in
Alaska including but not limited to Bureau of Indian Af-
fairs, Economic Development Administration, and Rural
Development Administration.

(3) ApPROVAL.—Not later than 30 days after the end of the
period specified in paragraph (1), the Secretary acting through
the Federal Cochairperson, shall—

(A) approve, disapprove, or partially approve the work
plan that is the subject of the review; and

(B) issue to the Commission a notice of the approval,
disapproval, or partial approval that—

(i) specifies the reasons for disapproving any por-
tion of the work plan; and

(ii) if applicable, includes recommendations for re-
visions to the work plan to make the plan subject to
approval.

(4) REVIEW OF DISAPPROVAL OR PARTIAL APPROVAL.—If the
Secretary, acting through the Federal Cochairperson, dis-
approves or partially approves a work plan, the Federal Co-
chairperson shall submit that work plan to the Commission for
review and revision.

SEC. 305. POWERS OF THE COMMISSION.

(a) INFORMATION FROM FEDERAL AGENCIES.—The Commission
may secure directly from any Federal department or agency such
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information as it considers necessary to carry out the provisions of
this Act. Upon request of the Federal Cochairperson of the Com-
mission, the head of such department or agency shall furnish such
information to the Commission. Agencies must provide the Com-
mission with the requested information in a timely manner. Agen-
cies are not required to provide the Commission any information
that is exempt from disclosure by the Freedom of Information Act.
Agenices may, upon request by the Commission, make services and
personnel available to the Commission to carry out the duties of
the Commission. To the maximum extent practicable, the Commis-
sion shall contract for completion of necesssary work utilizing local
firms and labor to minimize costs.

(b) PosTAL SERVICES.—The Commission may use the United
States mails in the same manner and under the same conditions
as other departments and agencies of the Federal Government.

(¢) GiFrs.—The Commission may accept, use, and dispose of
gifts or donations of services or property.

(d) The Commission, acting through the Federal Cochair-
person, is authorized to enter into contracts and cooperative agree-
ments, award grants, and make payments necessary to carry out
the purposes of the Commission. With respect to funds appro-
priated to the Commission for fiscal year 1999, the Commission,
acting through the Federal Cochairperson, is authorized to enter
into contracts and cooperative agreements, award grants, and
make payments to implement an interim work plan for fiscal year
1999 approved by the Commission.

SEC. 306. COMMISSION PERSONNEL MATTERS.

(a) COMPENSATION OF MEMBERS.—Each member of the Com-
mission who is not an officer or employee of the Federal Govern-
ment shall be compensated at a rate equal to the daily equivalent
of the annual rate of basic pay prescribed for level IV of the Execu-
tive Schedule under section 5315 of title 5, United States Code, for
each day (including travel time) during the time such member is
engaged in the performance of the duties of the Commission. The
Federal Cochairperson shall be compensated at the annual rate
prescribed for level IV of the Executive Schedule under section
5315 of title 5, United States Code. All members of the Commission
who are officers or employees of the United States shall serve with-
out compensation that is in addition to that received for their serv-
ices as officers or employees of the United States.

(b) TRAVEL EXPENSES.—The members of the Commission shall
be allowed travel expenses, including per diem in lieu of subsist-
ence, at rates authorized for employees of agencies under sub-
chapter I of chapter 57 of title 5, United States Code, while away
from their homes or regular places of business in the performance
of services for the Commission.

(c) STAFF.—

(1) IN GENERAL.—The Federal Cochairperson of the Com-
mission may, without regard to the civil service laws and regu-
lations, appoint such personnel as may be necessary to enable
the Commission to perform its duties.

(2) COMPENSATION.—The Federal Cochairperson of the
Commission may fix the compensation of personnel without re-
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gard to the provisions of chapter 51 and subchapter III of chap-

ter 53 of title 5, United States Code, relating to classification

of positions and General Schedule pay rates.

(d) DETAIL OF GOVERNMENT EMPLOYEES.—Any Federal Gov-
ernment employee may be detailed to the Commission without re-
imbursement, and such detail shall be without interruption or loss
of civil service status or privilege.

(e) PROCUREMENT OF TEMPORARY AND INTERMITTENT SERV-
ICES.—The Federal Cochairperson of the Commission may procure
temporary and intermittent services under section 3109(b) of title
5, United States Code, at rates for individuals which do not exceed
the daily equivalent of the annual rate of basic pay prescribed for
level V of the Executive Schedule under section 5316 of such title.

(f) OFFICES.—The principal office of the Commission shall be
located in Alaska, at a location that the Commission shall select.

(g) ADMINISTRATIVE EXPENSES AND RECORDS.—The Commis-
sion is hereby prohibited from using more than 5 percent of the
amounts appropriated under the authority of this Act or trans-
ferred pursuant to section 329 of the Department of Transportation
and Related Agencies Appropriations Act, 1999 (section 101(g) of
division A of this Act) for administrative expenses. The Commis-
sion and its grantees shall maintain accurate and complete records
which shall be available for audit and examination by the Comp-
troller General or his or her designee.

(h) INSPECTOR GENERAL.—Section 8G(a)(2) of the Inspector
General Act of 1978 (5 U.S.C. App. 3, section 8G(a)(2)) is amended
by inserting “the Denali Commission,” after “the Corporation for
Public Broadcasting,”.

SEC. 307. SPECIAL FUNCTIONS.

(a) RURAL UTILITIES.—In carrying out its functions under this
title, the Commission shall as appropriate, provide assistance, seek
to avoid duplicating services and assistance, and complement the
water and sewer wastewater programs under section 306D of the
Consolidated Farm and Rural Development Act (7 U.S.C. 1926d)
and section 303 of the Safe Drinking Water Act Amendments of
1996 (33 U.S.C. 1263a).

(b) BUuLK FUELS.—Funds transferred to the Commission pursu-
ant to section 329 of the Department of Transportation and Related
Agencies Appropriations Act, 1999 (section 101(g) of division A of
this Act) shall be available without further appropriation and until
expended. The Commission, in consultation with the Commandant
of the Coast Guard, shall develop a plan to provide for the repair
or replacement of bulk fuel storage tanks in Alaska that are not
in compliance with applicable—

(1) Federal law, including the Oil Pollution Act of 1990

(104 Stat. 484); or

(2) State law.

SEC. 308. EXEMPTION FROM FEDERAL ADVISORY COMMITTEE ACT.
The Federal Advisory Committee Act shall not apply to the

Commission.

SEC. 309. AUTHORIZATION OF APPROPRIATIONS.

(a) IN GENERAL.—There are authorized to be appropriated to
the Commission to carry out the duties of the Commission con-
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sistent with the purposes of this title and pursuant to the work
plan approved under section 4 under this Act, $20,000,000 for fiscal
year 1999, and such sums as may be necessary for fiscal years
2000, 2001, 2002, and 2003.

(b) AVAILABILITY.—Any sums appropriated under the author-
ization contained in this section shall remain available until ex-
pended.

SECTION 329 OF TITLE III OF THE DEPARTMENT OF
TRANSPORTATION AND RELATED AGENCIES APPRO-
PRIATIONS ACT, 1999

(Public Law 105-277; 112 Stat. 2681-479)

BULK FUEL STORAGE TANK

SEC. 329. (a) TRANSFER OF FUNDS.—Notwithstanding any other
provision of law, the remainder of the balance in the Trans-Alaska
Pipeline Liability Fund that is transferred and deposited into the
Oil Spill Liability Trust Fund under section 8102(a)(2)(B)(ii) of the
Oil Pollution Act of 1990 (43 U.S.C. 1653 note) after June 16, 1998
shall be used in accordance with this section.

(b) USE oF INTEREST ONLY.—The interest produced from the
investment of the Trans-Alaska Pipeline Liability Fund balance
that is transferred and deposited into the Oil Spill Liability Trust
Fund under section 8102(a)(2)(B)(ii) of the Oil Pollution Act of 1990
(43 U.S.C. 1653 note) after June 16, 1998 shall be transferred an-
nually by the National Pollution Funds Center to the Denali Com-
mission for a program, to be developed in consultation with the
Coast Guard, to repair or replace bulk fuel storage tanks in Alaska
which are not in compliance with federal law, including the Oil Pol-
lution Act of 1990, or State law.

(c) TAPS PAYMENT TO ALASKA DEDICATED TO BULK FUEL STOR-
AGE TANK REPAIR AND REPLACEMENT.—Section 8102(a)(2)(B)(i) of
Public Law 101-380 (43 U.S.C. 1653 note) is amended by inserting
immediately before the semicolon, “, which, except as otherwise
provided under article IX, section 15, of the Alaska Constitution,
shall be used for the remediation of above-ground storage tanks”.
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SUBTITLE III—GENERAL AND INTERMODAL

PROGRAMS
CHAPTER Sec.
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61. ONE-CALL NOTIFICATION PROGRAMS ..... e 6101
CHAPTER 51—TRANSPORTATION OF HAZARDOUS
MATERIAL

Sec.

5101. Purpose.

5102. Definitions.

5103. General regulatory authority.

5104. Representation and tampering.

5105. Transporting certain highly radioactive material.
5106. Handling criteria.

5107. Hazmat employee training requirements and grants.
5108. Registration.

5109. Motor carrier safety permits.

5110. Shipping papers and disclosure.

5111. Rail tank cars.

5112. Highway routing of hazardous material.

5113. Unsatisfactory safety rating.

5114. Air transportation of ionizing radiation material.
5115. Training curriculum for the public sector.

5116. Planning and training grants, monitoring, and review.
5117. Exemptions and exclusions.

5118. Inspectors.

5119. Uniform forms and procedures.

5120. International uniformity of standards and requirements.
5121. Administrative.

5122. Enforcement.

5123. Civil penalty.

5124. Criminal penalty.

5125. Preemption.

5126. Relationship to other laws.

5127. Authorization of appropriations.

§5101. Purpose

The purpose of this chapter is to provide adequate protection
against the risks to life and property inherent in the transportation
of hazardous material in commerce by improving the regulatory
and enforcement authority of the Secretary of Transportation.

§5102. Definitions

In this chapter—
(1) “commerce” means trade or transportation in the juris-
diction of the United States—
(A) between a place in a State and a place outside of
the State; or
(B) that affects trade or transportation between a
place in a State and a place outside of the State.
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(2) “hazardous material” means a substance or material
the Secretary of Transportation designates under section
5103(a) of this title.

(3) “hazmat employee”—

(A) means an individual—
(1) employed by a hazmat employer; and
(i1)) who during the course of employment directly
affects hazardous material transportation safety as the
Secretary decides by regulation;
(B) includes an owner-operator of a motor vehicle
transporting hazardous material in commerce; and
(C) includes an individual, employed by a hazmat em-
ployer, who during the course of employment—
(1) loads, unloads, or handles hazardous material;
(i) manufactures, reconditions, or tests con-
tainers, drums, and packagings represented as quali-
fied for use in transporting hazardous material;
(iii) prepares hazardous material for transpor-
tation;
(iv) is responsible for the safety of transporting
hazardous material; or
(v) operates a vehicle used to transport hazardous
material.
(4) “hazmat employer”—
(A) means a person using at least one employee of that
person in connection with—
(i) transporting hazardous material in commerce;
(ii) causing hazardous material to be transported
in commerce; or
(iii) manufacturing, reconditioning, or testing con-
tainers, drums, and packagings represented as quali-
fied for use in transporting hazardous material;
(B) includes an owner-operator of a motor vehicle
transporting hazardous material in commerce; and
(C) includes a department, agency, or instrumentality

of the United States Government, or an authority of a

State, political subdivision of a State, or Indian tribe, car-

rying out an activity described in subclause (A)(i), (ii), or

(1i1) of this clause (4).

(5) “imminent hazard” means the existence of a condition
that presents a substantial likelihood that death, serious ill-
ness, severe personal injury, or a substantial endangerment to
health, property, or the environment may occur before the rea-
sonably foreseeable completion date of a formal proceeding
begun to lessen the risk of that death, illness, injury, or
endangerment.

(6) “Indian tribe” has the same meaning given that term
in section 4 of the Indian Self-Determination and Education
Assistance Act (25 U.S.C. 450b).

(7) “motor carrier” means a motor carrier, motor private
carrier, and freight forwarder as those terms are defined in
section 13102 of this title.

(8) “national response team” means the national response
team established under the national contingency plan estab-
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lished under section 105 of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (42 U.S.C.
9605).

. (9) “person”, in addition to its meaning under section 1 of
title 1—

(A) includes a government, Indian tribe, or authority
of a government or tribe offering hazardous material for
transportation in commerce or transporting hazardous
material to further a commercial enterprise; but

(B) does not include—

(1) the United States Postal Service; and

(i1) in sections 5123 and 5124 of this title, a
department, agency, or instrumentality of the Govern-
ment.

(10) “public sector employee”—

(A) means an individual employed by a State, political
subdivision of a State, or Indian tribe and who during the
course of employment has responsibilities related to re-
sponding to an accident or incident involving the transpor-
tation of hazardous material;

(B) includes an individual employed by a State, polit-
ical subdivision of a State, or Indian tribe as a firefighter
or law enforcement officer; and

(C) includes an individual who volunteers to serve as
a firefighter for a State, political subdivision of a State, or
Indian tribe.

(11) “State” means—

(A) except in section 5119 of this title, a State of the
United States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, the Virgin Islands, American
Samoa, Guam, and any other territory or possession of the
United States designated by the Secretary; and

(B) in section 5119 of this title, a State of the United
States and the District of Columbia.

(12) “transports” or “transportation” means the movement
of property and loading, unloading, or storage incidental to the
movement.

(13) “United States” means all of the States.

§5103. General regulatory authority

(a) DESIGNATING MATERIAL AS HAZARDOUS.—The Secretary of
Transportation shall designate material (including an explosive,
radioactive material, etiologic agent, flammable or combustible liq-
uid or solid, poison, oxidizing or corrosive material, and compressed
gas) or a group or class of material as hazardous when the Sec-
retary decides that transporting the material in commerce in a par-
ticular amount and form may pose an unreasonable risk to health
and safety or property.

(b) REGULATIONS FOR SAFE TRANSPORTATION.—(1) The Sec-
retary shall prescribe regulations for the safe transportation of haz-
ardous material in intrastate, interstate, and foreign commerce.
The regulations—

(A) apply to a person—
(1) transporting hazardous material in commerce;



Sec. 5104 CH. 51—TRANSPORTATION OF HAZARDOUS MATERIAL 68

(i1) causing hazardous material to be transported in
commerce; or
(iii) manufacturing, fabricating, marking, maintaining,
reconditioning, repairing, or testing a packaging or a con-
tainer that is represented, marked, certified, or sold by
that person as qualified for use in transporting hazardous
material in commerce; and
(B) shall govern safety aspects of the transportation of haz-
ardous material the Secretary considers appropriate.
(2) A proceeding to prescribe the regulations must be con-
ducted under section 553 of title 5, including an opportunity for in-
formal oral presentation.

§5104. Representation and tampering

(a) REPRESENTATION.—A person may represent, by marking or
otherwise, that—

(1) a container, package, or packaging (or a component of
a container, package, or packaging) for transporting hazardous
material is safe, certified, or complies with this chapter only if
the container, package, or packaging (or a component of a con-
tainer, package, or packaging) meets the requirements of each
applicable regulation prescribed under this chapter; or

(2) hazardous material is present in a package, container,
motor vehicle, rail freight car, aircraft, or vessel only if the
material is present.

(b) TAMPERING.—A person may not alter, remove, destroy, or
otherwise tamper unlawfully with—

(1) a marking, label, placard, or description on a document
required under this chapter or a regulation prescribed under
this chapter; or

(2) a package, container, motor vehicle, rail freight car, air-
craft, or vessel used to transport hazardous material.

§5105. Transporting certain highly radioactive material

(a) DEFINITIONS.—In this section, “high-level radioactive
waste” and “spent nuclear fuel” have the same meanings given
those terms in section 2 of the Nuclear Waste Policy Act of 1982
(42 U.S.C. 10101).

(b) TRANSPORTATION SAFETY STUDY.—In consultation with the
Secretary of Energy, the Nuclear Regulatory Commission, poten-
tially affected States and Indian tribes, representatives of the rail
transportation industry, and shippers of high-level radioactive
waste and spent nuclear fuel, the Secretary of Transportation shall
conduct a study comparing the safety of using trains operated only
to transport high-level radioactive waste and spent nuclear fuel
with the safety of using other methods of rail transportation for
transporting that waste and fuel. The Secretary of Transportation
shall submit to Congress not later than November 16, 1991, a re-
port on the results of the study.

(c) SAFE RAIL TRANSPORTATION REGULATIONS.—Not later than
November 16, 1992, after considering the results of the study con-
ducted under subsection (b) of this section, the Secretary of Trans-
portation shall prescribe amendments to existing regulations that
the Secretary considers appropriate to provide for the safe rail
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transportation of high-level radioactive waste and spent nuclear
fuel, including trains operated only for transporting high-level
radioactive waste and spent nuclear fuel.

(d) RouTEs AND MODES STUDY.—Not later than November 16,
1991, the Secretary of Transportation shall conduct a study to de-
cide which factors, if any, shippers and carriers should consider
when selecting routes and modes that would enhance overall public
safety related to the transportation of high-level radioactive waste
and spent nuclear fuel. The study shall include—

(1) notice and opportunity for public comment; and
(2) an assessment of the degree to which at least the fol-
lowing affect the overall public safety of the transportation:

(A) population densities.

(B) types and conditions of modal infrastructures (in-
cluding highways, railbeds, and waterways).

(C) quantities of high-level radioactive waste and
spent nuclear fuel.

(D) emergency response capabilities.

(E) exposure and other risk factors.

(F) terrain considerations.

(G) continuity of routes.

(H) available alternative routes.

(I) environmental impact factors.

(e) INSPECTIONS OF MOTOR VEHICLES TRANSPORTING CERTAIN
MATERIAL.—(1) Not later than November 16, 1991, the Secretary of
Transportation shall require by regulation that before each use of
a motor vehicle to transport a highway-route-controlled quantity of
radioactive material in commerce, the vehicle shall be inspected
and certified as complying with this chapter and applicable United
States motor carrier safety laws and regulations. The Secretary
may require that the inspection be carried out by an authorized
United States Government inspector or according to appropriate
State procedures.

(2) The Secretary of Transportation may allow a person, trans-
porting or causing to be transported a highway-route-controlled
quantity of radioactive material, to inspect the motor vehicle used
to transport the material and to certify that the vehicle complies
with this chapter. The inspector qualification requirements the Sec-
retary prescribes for an individual inspecting a motor vehicle apply
to an individual conducting an inspection under this paragraph.

§5106. Handling criteria

The Secretary of Transportation may prescribe criteria for han-
dling hazardous material, including—

(1) a minimum number of personnel;

(2) minimum levels of training and qualifications for per-
sonnel;

(3) the kind and frequency of inspections;

(4) equipment for detecting, warning of, and controlling
risks posed by the hazardous material,

(5) specifications for the use of equipment and facilities
used in handling and transporting the hazardous material; and

(6) a system of monitoring safety procedures for trans-
porting the hazardous material.
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§5107. Hazmat employee training requirements and grants

(a) TRAINING REQUIREMENTS.—The Secretary of Transportation
shall prescribe by regulation requirements for training that a
hazmat employer must give hazmat employees of the employer on
the safe loading, unloading, handling, storing, and transporting of
hazardous material and emergency preparedness for responding to
an accident or incident involving the transportation of hazardous
material. The regulations—

(1) shall establish the date, as provided by subsection (b)
of this section, by which the training shall be completed; and

(2) may provide for different training for different classes
or categories of hazardous material and hazmat employees.

(b) BEGINNING AND COMPLETING TRAINING.—A hazmat em-
ployer shall begin the training of hazmat employees of the em-
ployer not later than 6 months after the Secretary of Transpor-
tation prescribes the regulations under subsection (a) of this sec-
tion. The training shall be completed within a reasonable period of
time after—

(1) 6 months after the regulations are prescribed; or

(2) the date on which an individual is to begin carrying out
a duty or power of a hazmat employee if the individual is em-
ployed as a hazmat employee after the 6-month period.

(c) CERTIFICATION OF TRAINING.—After completing the train-
ing, each hazmat employer shall certify, with documentation the
Secretary of Transportation may require by regulation, that the
hazmat employees of the employer have received training and have
been tested on appropriate transportation areas of responsibility,
including at least one of the following:

(1) recognizing and understanding the Department of
Transportation hazardous material classification system.

(2) the use and limitations of the Department hazardous
material placarding, labeling, and marking systems.

(3) general handling procedures, loading and unloading
techniques, and strategies to reduce the probability of release
or damage during or incidental to transporting hazardous
material.

(4) health, safety, and risk factors associated with haz-
ardous material and the transportation of hazardous material.

(5) appropriate emergency response and communication
procedures for dealing with an accident or incident involving
hazardous material transportation.

(6) the use of the Department Emergency Response Guide-
book and recognition of its limitations or the use of equivalent
documents and recognition of the limitations of those docu-
ments.

(7) applicable hazardous material transportation regula-
tions.

(8) personal protection techniques.

(9) preparing a shipping document for transporting haz-
ardous material.

(d) COORDINATION OF TRAINING REQUIREMENTS.—In consulta-
tion with the Administrator of the Environmental Protection
Agency and the Secretary of Labor, the Secretary of Transportation
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shall ensure that the training requirements prescribed under this
section do not conflict with or duplicate—

(1) the requirements of regulations the Secretary of Labor
prescribes related to hazard communication, and hazardous
waste operations, and emergency response that are contained
in part 1910 of title 29, Code of Federal Regulations; and

(2) the regulations the Agency prescribes related to worker
protection standards for hazardous waste operations that are
contained in part 311 of title 40, Code of Federal Regulations.
(e) TRAINING GRANTS.—The Secretary shall, subject to the

availability of funds under section 5127(c)(3), make grants for
training instructors to train hazmat employees under this section.
A grant under this subsection shall be made to a nonprofit hazmat
employee organization that demonstrates—

(1) expertise in conducting a training program for hazmat
employees; and

(2) the ability to reach and involve in a training program
a target population of hazmat employees.

(f) RELATIONSHIP TO OTHER LAwWS.—(1) Chapter 35 of title 44
does not apply to an activity of the Secretary of Transportation
under subsections (a)—(d) of this section.

(2) An action of the Secretary of Transportation under sub-
sections (a)—(d) of this section and sections 5106, 5108(a)—(g)(1) and
(h), and 5109 of this title is not an exercise, under section 4(b)(1)
of the Occupational Safety and Health Act of 1970 (29 U.S.C.
653(b)(1)), of statutory authority to prescribe or enforce standards
or regulations affecting occupational safety or health.

(g) EX1STING EFFORT.—No grant under subsection (e) shall sup-
plant or replace existing employer-provided hazardous materials
training efforts or obligations.

§5108. Registration

(a) PERSONS REQUIRED TO FILE.—(1) A person shall file a reg-
istration statement with the Secretary of Transportation under this
subsection if the person is transporting or causing to be trans-
ported in commerce any of the following:

(A) a highway-route-controlled quantity of radioactive
material.

(B) more than 25 kilograms of a class A or B explosive in
a motor vehicle, rail car, or transport container.

(C) more than one liter in each package of a hazardous
material the Secretary designates as extremely toxic by inhala-
tion.

(D) hazardous material in a bulk packaging, container, or
tank, as defined by the Secretary, if the bulk packaging, con-
tainer, or tank has a capacity of at least 3,500 gallons or more
than 468 cubic feet.

(E) a shipment of at least 5,000 pounds (except in a bulk
packaging) of a class of hazardous material for which
placarding of a vehicle, rail car, or freight container is required
under regulations prescribed under this chapter.

(2) The Secretary of Transportation may require any of the fol-
lowing persons to file a registration statement with the Secretary
under this subsection:
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(A) a person transporting or causing to be transported haz-
ardous material in commerce and not required to file a reg-
istration statement under paragraph (1) of this subsection.

(B) a person manufacturing, fabricating, marking, main-
taining, reconditioning, repairing, or testing a package or con-
tainer the person represents, marks, certifies, or sells for use
in transporting in commerce hazardous material the Secretary
designates.

(8) A person required to file a registration statement under
this subsection may transport or cause to be transported, or manu-
facture, fabricate, mark, maintain, recondition, repair, or test a
package or container for use in transporting, hazardous material,
only if the person has a statement on file as required by this sub-
section.

(4)1 The Secretary may waive the filing of a registration
statement, or the payment of a fee, required under this sub-
section, or both, for any person not domiciled in the United
States who solely offers hazardous materials for transportation
to the United States from a place outside the United States if
the country of which such person is a domiciliary does not re-
quire persons domiciled in the United States who solely offer
hazardous materials for transportation to the foreign country
from places in the United States to file registration statements,
or to pay fees, for making such an offer.

(b) FOrRM, CONTENTS, AND LIMITATION ON FILINGS.—(1) A reg-
istration statement under subsection (a) of this section shall be in
the form and contain information the Secretary of Transportation
requires by regulation. The Secretary may use existing forms of the
Department of Transportation and the Environmental Protection
Agency to carry out this subsection. The statement shall include—

(A) the name and principal place of business of the reg-
istrant;

(B) a description of each activity the registrant carries out
for which filing a statement under subsection (a) of this section
is required; and

(C) each State in which the person carries out the activity.
(2) A person carrying out more than one activity, or an activity

at more than one location, for which filing is required only has to
file one registration statement to comply with subsection (a) of this
section.

(¢) FILING DEADLINES AND AMENDMENTS.—(1) Each person re-
quired to file a registration statement under subsection (a) of this
section must file the first statement not later than March 31, 1992.
The Secretary of Transportation may extend that date to Sep-
tember 30, 1992, for activities referred to in subsection (a)(1) of this
section. A person shall renew the statement periodically consistent
with regulations the Secretary prescribes, but not more than once
each year and not less than once every 5 years.

(2) The Secretary of Transportation shall decide by regulation
when and under what circumstances a registration statement must
be amended and the procedures to follow in amending the state-
ment.

1Indentation so in law.
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(d) SIMPLIFYING THE REGISTRATION PROCESS.—The Secretary of
Transportation may take necessary action to simplify the registra-
tion process under subsections (a)—(c) of this section and to mini-
mize the number of applications, documents, and other information
a person is required to file under this chapter and other laws of
the United States.

(e) COOPERATION WITH ADMINISTRATOR.—The Administrator of
the Environmental Protection Agency shall assist the Secretary of
Transportation in carrying out subsections (a)—(g)(1) and (h) of this
section by providing the Secretary with information the Secretary
requests to carry out the objectives of subsections (a)—(g)(1) and (h).

(f) AVAILABILITY OF STATEMENTS.—The Secretary of Transpor-
tation shall make a registration statement filed under subsection
(a) of this section available for inspection by any person for a fee
the Secretary establishes. However, this subsection does not re-
quire the release of information described in section 552(b) of title
5 or otherwise protected by law from disclosure to the public.

(g) FEES.—(1) The Secretary of Transportation may establish,
impose, and collect from a person required to file a registration
statement under subsection (a) of this section a fee necessary to
pay for the costs of the Secretary in processing the statement.

(2)(A) In addition to a fee established under paragraph (1) of
this subsection, the Secretary of Transportation shall establish and
impose by regulation and collect an annual fee. Subject to subpara-
graph (B) of this paragraph, the fee shall be at least $250 but not
more than $5,000 from each person required to file a registration
statement under this section. The Secretary shall determine the
amount of the fee under this paragraph on at least one of the fol-
lowing:

(i) gross revenue from transporting hazardous material.

(i) the type of hazardous material transported or caused
to be transported.

(iii) the amount of hazardous material transported or
caused to be transported.

(iv) the number of shipments of hazardous material.

(v) the number of activities that the person carries out for
which filing a registration statement is required under this
section.

(vi) the threat to property, individuals, and the environ-
ment from an accident or incident involving the hazardous
material transported or caused to be transported.

(vii) the percentage of gross revenue derived from trans-
porting hazardous material.

(viii) the amount to be made available to carry out sections
5108(g)(2), 5115, and 5116 of this title.

(ix) other factors the Secretary considers appropriate.

(B) The Secretary of Transportation shall adjust the amount
being collected under this paragraph to reflect any unexpended bal-
ance in the account established under section 5116(i) of this title.
However, the Secretary is not required to refund any fee collected
under this paragraph.

(C) The Secretary of Transportation shall transfer to the Sec-
retary of the Treasury amounts the Secretary of Transportation col-
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lects under this paragraph for deposit in the account the Secretary
of the Treasury establishes under section 5116(i) of this title.

(h) MAINTAINING PROOF OF FILING AND PAYMENT OF FEES.—
The Secretary of Transportation may prescribe regulations requir-
ing a person required to file a registration statement under sub-
section (a) of this section to maintain proof of the filing and pay-
ment of fees imposed under subsection (g) of this section.

(i) RELATIONSHIP TO OTHER LAWS.—(1) Chapter 35 of title 44
does not apply to an activity of the Secretary of Transportation
under subsections (a)—(g)(1) and (h) of this section.

(2)(A) This section does not apply to an employee of a hazmat
employer.

(B) Subsections (a)-(h) of this section do not apply to a depart-
ment, agency, or instrumentality of the United States Government,
an authority of a State or political subdivision of a State, or an em-
ployee of a department, agency, instrumentality, or authority car-
rying out official duties.

§5109. Motor carrier safety permits

(a) REQUIREMENT.—A motor carrier may transport or cause to
be transported by motor vehicle in commerce hazardous material
only if the carrier holds a safety permit the Secretary of Transpor-
tation issues under this section authorizing the transportation and
keeps a copy of the permit, or other proof of its existence, in the
vehicle. The Secretary shall issue a permit if the Secretary finds
the carrier is fit, willing, and able—

(1) to provide the transportation to be authorized by the
permit;

(2) to comply with this chapter and regulations the Sec-
retary prescribes to carry out this chapter; and

(3) to comply with applicable United States motor carrier
safety laws and regulations and applicable minimum financial
responsibility laws and regulations.

(b) APPLICABLE TRANSPORTATION.—The Secretary shall pre-
scribe by regulation the hazardous material and amounts of haz-
ardous material to which this section applies. However, this section
shall apply at least to transportation by a motor carrier, in
amounts the Secretary establishes, of—

(1) a class A or B explosive;

(2) liquefied natural gas;

(3) hazardous material the Secretary designates as ex-
tremely toxic by inhalation; and

(4) a highway-route-controlled quantity of radioactive
material, as defined by the Secretary.

(c) APPLICATIONS.—A motor carrier shall file an application
with the Secretary for a safety permit to provide transportation
under this section. The Secretary may approve any part of the ap-
plication or deny the application. The application shall be under
oath and contain information the Secretary requires by regulation.

(d) AMENDMENTS, SUSPENSIONS, AND REVOCATIONS.—(1) After
notice and an opportunity for a hearing, the Secretary may amend,
suspend, or revoke a safety permit, as provided by procedures pre-
scribed under subsection (e) of this section, when the Secretary de-
cides the motor carrier is not complying with a requirement of this
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chapter, a regulation prescribed under this chapter, or an applica-
ble United States motor carrier safety law or regulation or min-
imum financial responsibility law or regulation.

(2) If the Secretary decides an imminent hazard exists, the
Secretary may amend, suspend, or revoke a permit before sched-
uling a hearing.

(e) PROCEDURES.—The Secretary shall prescribe by
regulation—

(1) application procedures, including form, content, and
fees necessary to recover the complete cost of carrying out this
section;

(2) standards for deciding the duration, terms, and limita-
tions of a safety permit;

(3) procedures to amend, suspend, or revoke a permit; and

(4) other procedures the Secretary considers appropriate to
carry out this section.

(f) SHIPPER RESPONSIBILITY.—A person offering hazardous
material for motor vehicle transportation in commerce may offer
the material to a motor carrier only if the carrier has a safety per-
mit issued under this section authorizing the transportation.

(g) CONDITIONS.—A motor carrier may provide transportation
under a safety permit issued under this section only if the carrier
complies with conditions the Secretary finds are required to protect
public safety.

(h) REGULATIONS.—The Secretary shall prescribe regulations
necessary to carry out this section not later than November 16,
1991.

§5110. Shipping papers and disclosure

(a) PROVIDING SHIPPING PAPERS.—Each person offering for
transportation in commerce hazardous material to which the ship-
ping paper requirements of the Secretary of Transportation apply
shall provide to the carrier providing the transportation a shipping
paper that makes the disclosures the Secretary prescribes under
subsection (b) of this section.

(b) CONSIDERATIONS AND REQUIREMENTS.—In carrying out sub-
section (a) of this section, the Secretary shall consider and may
require—

(1) a description of the hazardous material, including the
proper shipping name;

(2) the hazard class of the hazardous material,

(3) the identification number (UN/NA) of the hazardous
material;

(4) immediate first action emergency response information
or a way for appropriate reference to the information (that
must be available immediately); and

(5) a telephone number for obtaining more specific han-
dling and mitigation information about the hazardous material
at any time during which the material is transported.

(¢) KEEPING SHIPPING PAPERS ON THE VEHICLE.—(1) A motor
carrier, and the person offering the hazardous material for trans-
portation if a private motor carrier, shall keep the shipping paper
on the vehicle transporting the material.
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(2) Except as provided in paragraph (1) of this subsection, the
shipping paper shall be kept in a location the Secretary specifies
in a motor vehicle, train, vessel, aircraft, or facility until—

(A) the hazardous material no longer is in transportation;
or

(B) the documents are made available to a representative
of a department, agency, or instrumentality of the United

States Government or a State or local authority responding to

an accident or incident involving the motor vehicle, train, ves-

sel, aircraft, or facility.

(d) DISCLOSURE TO EMERGENCY RESPONSE AUTHORITIES.—
When an incident involving hazardous material being transported
in commerce occurs, the person transporting the material, imme-
diately on request of appropriate emergency response authorities,
shall disclose to the authorities information about the material.

(e) RETENTION OF PAPERS.—After the hazardous material to
which a shipping paper provided to a carrier under subsection (a)
applies is no longer in transportation, the person who provided the
shipping paper and the carrier required to maintain it under sub-
section (a) shall retain the paper or electronic image thereof for a
period of 1 year to be accessible through their respective principal
places of business. Such person and carrier shall, upon request,
make the shipping paper available to a Federal, State, or local gov-
ernment agency at reasonable times and locations.

§5111. Rail tank cars

A rail tank car built before January 1, 1971, may be used to
transport hazardous material in commerce only if the air brake
equipment support attachments of the car comply with the stand-
ards for attachments contained in sections 179.100-16 and 179.200-
19 of title 49, Code of Federal Regulations, in effect on November
16, 1990.

§5112. Highway routing of hazardous material

(a) APPLICATION.—(1) This section applies to a motor vehicle
only if the vehicle is transporting hazardous material in commerce
for which placarding of the vehicle is required under regulations
prescribed under this chapter. However, the Secretary of Transpor-
tation by regulation may extend application of this section or a
standard prescribed under subsection (b) of this section to—

(A) any use of a vehicle under this paragraph to transport
any hazardous material in commerce; and

(B) any motor vehicle used to transport hazardous mate-
rial in commerce.

(2) Except as provided by subsection (d) of this section and sec-
tion 5125(c) of this title, each State and Indian tribe may establish,
maintain, and enforce—

(A) designations of specific highway routes over which haz-
ardous material may and may not be transported by motor ve-
hicle; and

(B) limitations and requirements related to highway rout-
ing.

(b) STANDARDS FOR STATES AND INDIAN TRIBES.—(1) The Sec-
retary, in consultation with the States, shall prescribe by regula-
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tion standards for States and Indian tribes to use in carrying out
subsection (a) of this section. The standards shall include—

(A) a requirement that a highway routing designation, lim-
itation, or requirement of a State or Indian tribe shall enhance
public safety in the area subject to the jurisdiction of the State
or tribe and in areas of the United States not subject to the
jurisdiction of the State or tribe and directly affected by the
designation, limitation, or requirement;

(B) minimum procedural requirements to ensure public
participation when the State or Indian tribe is establishing a
highway routing designation, limitation, or requirement;

(C) a requirement that, in establishing a highway routing
designation, limitation, or requirement, a State or Indian tribe
consult with appropriate State, local, and tribal officials having
jurisdiction over areas of the United States not subject to the
jurisdiction of that State or tribe establishing the designation,
limitation, or requirement and with affected industries;

(D) a requirement that a highway routing designation, lim-
itation, or requirement of a State or Indian tribe shall ensure
through highway routing for the transportation of hazardous
material between adjacent areas;

(E) a requirement that a highway routing designation, lim-
itation, or requirement of one State or Indian tribe affecting
the transportation of hazardous material in another State or
tribe may be established, maintained, and enforced by the
State or tribe establishing the designation, limitation, or
requirement only if—

(i) the designation, limitation, or requirement is
agreed to by the other State or tribe within a reasonable
period or is approved by the Secretary under subsection (d)
of this section; and

(i) the designation, limitation, or requirement is not
an unreasonable burden on commerce;

(F) a requirement that establishing a highway routing des-
ignation, limitation, or requirement of a State or Indian tribe
be completed in a timely way;

(G) a requirement that a highway routing designation, lim-
itation, or requirement of a State or Indian tribe provide rea-
sonable routes for motor vehicles transporting hazardous mate-
rial to reach terminals, facilities for food, fuel, repairs, and
rest, and places to load and unload hazardous material,

(H) a requirement that a State be responsible—

(i) for ensuring that political subdivisions of the State
comply with standards prescribed under this subsection in
establishing, maintaining, and enforcing a highway rout-
ing designation, limitation, or requirement; and

(i) for resolving a dispute between political subdivi-
sions; and
(I) a requirement that, in carrying out subsection (a) of

this section, a State or Indian tribe shall consider—

(i) population densities;

(ii) the types of highways;

(iii) the types and amounts of hazardous material;

(iv) emergency response capabilities;
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(v) the results of consulting with affected persons;

(vi) exposure and other risk factors;

(vii) terrain considerations;

(viii) the continuity of routes;

(ix) alternative routes;

(x) the effects on commerce;

(xi) delays in transportation; and

(xii) other factors the Secretary considers appropriate.

(2) The Secretary may not assign a specific weight that a State
or Indian tribe shall use when considering the factors under para-
graph (1)(I) of this subsection.

(¢) LisT OF ROUTE DESIGNATIONS.—In coordination with the
States, the Secretary shall update and publish periodically a list of
currently effective hazardous material highway route designations.

(d) DispUTE RESOLUTION.—(1) The Secretary shall prescribe
regulations for resolving a dispute related to through highway rout-
ing or to an agreement with a proposed highway route designation,
limitation, or requirement between or among States, political sub-
divisions of different States, or Indian tribes.

(2) A State or Indian tribe involved in a dispute under this
subsection may petition the Secretary to resolve the dispute. The
Secretary shall resolve the dispute not later than one year after re-
ceiving the petition. The resolution shall provide the greatest level
of highway safety without being an unreasonable burden on com-
merce and shall ensure compliance with standards prescribed
under subsection (b) of this section.

(3)(A) After a petition is filed under this subsection, a civil ac-
tion about the subject matter of the dispute may be brought in a
court only after the earlier of—

(i) the day the Secretary issues a final decision; or
(ii) the last day of the one-year period beginning on the
day the Secretary receives the petition.

(B) A State or Indian tribe adversely affected by a decision of
the Secretary under this subsection may bring a civil action for ju-
dicial review of the decision in an appropriate district court of the
United States not later than 89 days after the day the decision be-
comes final.

(e) RELATIONSHIP TO OTHER LAWS.—This section and regula-
tions prescribed under this section do not affect sections 31111 and
31113 of this title or section 127 of title 23.

(f) EXISTING RADIOACTIVE MATERIAL ROUTING REGULATIONS.—
The Secretary is not required to amend or again prescribe regula-
tions related to highway routing designations over which radio-
active material may and may not be transported by motor vehicles,
and limitations and requirements related to the routing, that were
in effect on November 16, 1990.

§5113. Unsatisfactory safety rating
See section 31144.

§5114. Air transportation of ionizing radiation material

(a) TRANSPORTING IN AIR COMMERCE.—Material that emits ion-
izing radiation spontaneously may be transported on a passenger-
carrying aircraft in air commerce (as defined in section 40102(a) of
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this title) only if the material is intended for a use in, or incident
to, research or medical diagnosis or treatment and does not present
an unreasonable hazard to health and safety when being prepared
for, and during, transportation.

(b) PROCEDURES.—The Secretary of Transportation shall pre-
scribe procedures for monitoring and enforcing regulations pre-
scribed under this section.

(c) NONAPPLICATION.—This section does not apply to material
the Secretary decides does not pose a significant hazard to health
or safety when transported because of its low order of radioactivity.

§5115. Training curriculum for the public sector

(a) DEVELOPMENT AND UPDATING.—Not later than November
16, 1992, in coordination with the Director of the Federal Emer-
gency Management Agency, Chairman of the Nuclear Regulatory
Commission, Administrator of the Environmental Protection
Agency, Secretaries of Labor, Energy, and Health and Human
Services, and Director of the National Institute of Environmental
Health Sciences, and using the existing coordinating mechanisms
of the national response team and, for radioactive material, the
Federal Radiological Preparedness Coordinating Committee, the
Secretary of Transportation shall develop and update periodically
a curriculum consisting of a list of courses necessary to train public
sector emergency response and preparedness teams. Only in devel-
oping the curriculum, the Secretary of Transportation shall consult
with regional response teams established under the national con-
tingency plan established under section 105 of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980
(42 U.S.C. 9605), representatives of commissions established under
section 301 of the Emergency Planning and Community Right-To-
Know Act of 1986 (42 U.S.C. 11001), persons (including govern-
mental entities) that provide training for responding to accidents
and incidents involving the transportation of hazardous material,
and representatives of persons that respond to those accidents and
incidents.

(b) REQUIREMENTS.—The curriculum developed under sub-
section (a) of this section—

(1) shall include—

(A) a recommended course of study to train public sec-
tor employees to respond to an accident or incident involv-
ing the transportation of hazardous material and to plan
for those responses;

(B) recommended basic courses and minimum number
of hours of instruction necessary for public sector employ-
ees to be able to respond safely and efficiently to an acci-
dent or incident involving the transportation of hazardous
material and to plan those responses; and

(C) appropriate emergency response training and plan-
ning programs for public sector employees developed under
other United States Government grant programs, includ-
ing those developed with grants made under section 126(g)
of the Superfund Amendments and Reauthorization Act of
1986 (42 U.S.C. 9660a); and
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(2) may include recommendations on material appropriate
for use in a recommended basic course described in clause
(1)(B) of this subsection.

(c) TRAINING ON COMPLYING WITH LEGAL REQUIREMENTS.—A
recommended basic course described in subsection (b)(1)(B) of this
section shall provide the training necessary for public sector em-
ployees to comply with—

(1) regulations related to hazardous waste operations and
emergency response contained in part 1910 of title 29, Code of
Federal Regulations, prescribed by the Secretary of Labor;

(2) regulations related to worker protection standards for
hazardous waste operations contained in part 311 of title 40,
Code of Federal Regulations, prescribed by the Administrator;
and

(3) standards related to emergency response training pre-
scribed by the National Fire Protection Association.

(d) DISTRIBUTION AND PUBLICATION.—With the national re-
sponse team—

(1) the Director of the Federal Emergency Management
Agency shall distribute the curriculum and any updates to the
curriculum to the regional response teams and all committees
and commissions established under section 301 of the Emer-
gency Planning and Community Right-To-Know Act of 1986
(42 U.S.C. 11001); and

(2) the Secretary of Transportation may publish a list of
programs that uses a course developed under this section for
training public sector employees to respond to an accident or
incident involving the transportation of hazardous material.

§5116. Planning and training grants, monitoring, and re-
view

(a) PLANNING GRANTS.—(1) The Secretary of Transportation
shall make grants to States and Indian tribes—

(A) to develop, improve, and carry out emergency plans
under the Emergency Planning and Community Right-To-
Know Act of 1986 (42 U.S.C. 11001 et seq.), including
ascertaining flow patterns of hazardous material on lands
under the jurisdiction of a State or Indian tribe, and between
lands under the jurisdiction of a State or Indian tribe and
lands of another State or Indian tribe; and

(B) to decide on the need for a regional hazardous material
emergency response team.

(2) The Secretary of Transportation may make a grant to a
State or Indian tribe under paragraph (1) of this subsection in a
fiscal year only if—

(A) the State or Indian tribe certifies that the total amount
the State or Indian tribe expends (except amounts of the
United States Government) to develop, improve, and carry out
emergency plans under the Act will at least equal the average
level of expenditure for the last 2 fiscal years; and

(B) the State agrees to make available at least 75 percent
of the amount of the grant under paragraph (1) of this sub-
section in the fiscal year to local emergency planning commit-
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tees established under section 301(c) of the Act (42 U.S.C.
11001(c)) to develop emergency plans under the Act.

(3)1 A State or Indian tribe receiving a grant under this
subsection shall ensure that planning under the grant is co-
ordinated with emergency planning conducted by adjacent
States and Indian tribes.

(b) TRAINING GRANTS.—(1) The Secretary of Transportation

shall make grants to States and Indian tribes to train public sector
employees to respond to accidents and incidents involving haz-
ardous material.

(2) The Secretary of Transportation may make a grant under

paragraph (1) of this subsection in a fiscal year—

(A) to a State or Indian tribe only if the State or tribe cer-
tifies that the total amount the State or tribe expends (except
amounts of the Government) to train public sector employees
to respond to an accident or incident involving hazardous
material will at least equal the average level of expenditure for
the last 2 fiscal years;

(B) to a State or Indian tribe only if the State or tribe
makes an agreement with the Secretary that the State or tribe
will use in that fiscal year, for training public sector employees
to respond to an accident or incident involving hazardous
material—

(i) a course developed or identified under section 5115
of this title; or

(i) another course the Secretary decides is consistent
with the objectives of this section; and

(C) to a State only if the State agrees to make available
at least 75 percent of the amount of the grant under paragraph
(1) of this subsection in the fiscal year for training public sec-
tor employees a political subdivision of the State employs or
uses.

(3) A grant under this subsection may be used—

(A) to pay—

(i) the tuition costs of public sector employees being
trained;

(i1) travel expenses of those employees to and from the
training facility;

(iii) room and board of those employees when at the
training facility; and

(iv) travel expenses of individuals providing the train-

ng;

(B) by the State, political subdivision, or Indian tribe to
provide the training; and

(C) to make an agreement the Secretary of Transportation
approves authorizing a person (including an authority of a
State or political subdivision of a State or Indian tribe) to pro-
vide the training—

(i) if the agreement allows the Secretary and the State
or tribe to conduct random examinations, inspections, and
audits of the training without prior notice; and

1Indentation so in law.



Sec. 5116 CH. 51—TRANSPORTATION OF HAZARDOUS MATERIAL 82

(i1) if the State or tribe conducts at least one on-site
observation of the training each year.

(4) The Secretary of Transportation shall allocate amounts
made available for grants under this subsection for a fiscal year
among eligible States and Indian tribes based on the needs of the
States and tribes for emergency response training. In making a
decision about those needs, the Secretary shall consider—

(A) the number of hazardous material facilities in the

State or on land under the jurisdiction of the tribe;

(B) the types and amounts of hazardous material trans-
ported in the State or on that land;

(C) whether the State or tribe imposes and collects a fee
on transporting hazardous material,

(D) whether the fee is used only to carry out a purpose re-
lated to transporting hazardous material; and

(E) other factors the Secretary decides are appropriate to
carry out this subsection.

(¢) COMPLIANCE WITH CERTAIN LAW.—The Secretary of Trans-
portation may make a grant to a State under this section in a fiscal
year only if the State certifies that the State complies with sections
301 and 303 of the Emergency Planning and Community Right-To-
Know Act of 1986 (42 U.S.C. 11001, 11003).

(d) APPLICATIONS.—A State or Indian tribe interested in receiv-
ing a grant under this section shall submit an application to the
Secretary of Transportation. The application must be submitted at
the time, and contain information, the Secretary requires by regu-
lation to carry out the objectives of this section.

(e) GOVERNMENT'S SHARE OF COSTS.—A grant under this sec-
tion is for 80 percent of the cost the State or Indian tribe incurs
in the fiscal year to carry out the activity for which the grant is
made. Amounts of the State or tribe under subsections (a)(2)(A)
and (b)(2)(A) of this section are not part of the non-Government
share under this subsection.

(f) MONITORING AND TECHNICAL ASSISTANCE.—In coordination
with the Secretaries of Transportation and Energy, Administrator
of the Environmental Protection Agency, and Director of the Na-
tional Institute of Environmental Health Sciences, the Director of
the Federal Emergency Management Agency shall monitor public
sector emergency response planning and training for an accident or
incident involving hazardous material. Considering the results of
the monitoring, the Secretaries, Administrator, and Directors each
shall provide technical assistance to a State, political subdivision of
a State, or Indian tribe for carrying out emergency response train-
ing and planning for an accident or incident involving hazardous
material and shall coordinate the assistance using the existing co-
ordinating mechanisms of the national response team and, for
radioactive material, the Federal Radiological Preparedness Coordi-
nating Committee.

(g) DELEGATION OF AUTHORITY.—To minimize administrative
costs and to coordinate Government grant programs for emergency
response training and planning, the Secretary of Transportation
may delegate to the Directors of the Federal Emergency Manage-
ment Agency and National Institute of Environmental Health
Sciences, Chairman of the Nuclear Regulatory Commission, Admin-



83 CH. 51—TRANSPORTATION OF HAZARDOUS MATERIAL Sec. 5116

istrator of the Environmental Protection Agency, and Secretaries of
Labor and Energy any of the following:

(1) authority to receive applications for grants under this
section.

(2) authority to review applications for technical compli-
ance with this section.

(3) authority to review applications to recommend approval
or disapproval.

(4) any other ministerial duty associated with grants
under this section.

(h) MINIMIZING DUPLICATION OF EFFORT AND EXPENSES.—The
Secretaries of Transportation, Labor, and Energy, Directors of the
Federal Emergency Management Agency and National Institute of
Environmental Health Sciences, Chairman of the Nuclear Regu-
latory Commission, and Administrator of the Environmental Pro-
tection Agency shall review periodically, with the head of each
department, agency, or instrumentality of the Government, all
emergency response and preparedness training programs of that
department, agency, or instrumentality to minimize duplication of
effort and expense of the department, agency, or instrumentality in
carrying out the programs and shall take necessary action to mini-
mize duplication.

(i) ANNUAL REGISTRATION FEE ACCOUNT AND ITS USES.—The
Secretary of the Treasury shall establish an account in the Treas-
ury into which the Secretary of the Treasury shall deposit amounts
the Secretary of Transportation collects under section 5108(g)(2)(A)
of this title and transfers to the Secretary of the Treasury under
section 5108(g)(2)(C) of this title. Without further appropriation,
amounts in the account are available—

(1) to make grants under this section;

(2) to monitor and provide technical assistance under sub-
section (f) of this section; and

(3) to pay administrative costs of carrying out this section
and sections 5108(g)(2) and 5115 of this title, except that not
more than 10 percent of the amounts made available from the
account in a fiscal year may be used to pay those costs.

(j) SUPPLEMENTAL TRAINING GRANTS.—

(1) In order to further the purposes of subsection (b), the
Secretary shall, subject to the availability of funds, make
grants to national nonprofit employee organizations engaged
solely in fighting fires for the purpose of training instructors
to conduct hazardous materials response training programs for
individuals with statutory responsibility to respond to haz-
ardous materials accidents and incidents.

(2) For the purposes of this subsection the Secretary, after
consultation with interested organizations, shall—

(A) identify regions or locations in which fire depart-
ments or other organizations which provide emergency re-
sponse to hazardous materials transportation accidents
ang incidents are in need of hazardous materials training;
an

(B) prioritize such needs and develop a means for
identifying additional specific training needs.
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(3) Funds granted to an organization under this subsection
shall only be used—

(A) to train instructors to conduct hazardous materials
response training programs;

(B) to purchase training equipment used exclusively to
train instructors to conduct such training programs; and

(C) to disseminate such information and materials as
are necessary for the conduct of such training programs.

(4) The Secretary may only make a grant to an organiza-
tion under this subsection in a fiscal year if the organization
enters into an agreement with the Secretary to train instruc-
tors to conduct hazardous materials response training pro-
grams in such fiscal year that will use—

(A) a course or courses developed or identified under
section 5115 of this title; or

(B) other courses which the Secretary determines are
consistent with the objectives of this subsection;

for training individuals with statutory responsibility to respond

to accidents and incidents involving hazardous materials. Such

agreement also shall provide that training courses shall be
open to all such individuals on a nondiscriminatory basis.

(5) The Secretary may impose such additional terms and
conditions on grants to be made under this subsection as the
Secretary determines are necessary to protect the interests of
the United States and to carry out the objectives of this sub-
section.

(k) REPORTS.—Not later than September 30, 1997, the Sec-
retary shall submit to Congress a report on the allocation and uses
of training grants authorized under subsection (b) for fiscal year
1993 through fiscal year 1996 and grants authorized under sub-
section (j) and section 5107 for fiscal years 1995 and 1996. Such re-
port shall identify the ultimate recipients of training grants and in-
clude a detailed accounting of all grant expenditures by grant
recipients, the number of persons trained under the grant pro-
grams, and an evaluation of the efficacy of training programs car-
ried out.

§5117. Exemptions and exclusions

(a) AUTHORITY To EXEMPT.—(1) As provided under procedures
prescribed by regulation, the Secretary of Transportation may issue
an exemption from this chapter or a regulation prescribed under
section 5103(b), 5104, 5110, or 5112 of this title to a person trans-
porting, or causing to be transported, hazardous material in a way
that achieves a safety level—

(A) at least equal to the safety level required under this
chapter; or
(B) consistent with the public interest and this chapter, if

a required safety level does not exist.

(2) An exemption under this subsection is effective for not more
than 2 years and may be renewed on application to the Secretary.

(b) APPLICATIONS.—When applying for an exemption or re-
newal of an exemption under this section, the person must provide
a safety analysis prescribed by the Secretary that justifies the
exemption. The Secretary shall publish in the Federal Register no-
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tice that an application for an exemption has been filed and shall
give the public an opportunity to inspect the safety analysis and
comment on the application. This subsection does not require the
release of information protected by law from public disclosure.

(c) ApPLICATIONS To BE DEALT WITH PROMPTLY.—The Sec-
retary shall issue or renew the exemption for which an application
was filed or deny such issuance or renewal within 180 days after
the first day of the month following the date of the filing of such
application, or the Secretary shall publish a statement in the Fed-
eral Register of the reason why the Secretary’s decision on the
exemption is delayed, along with an estimate of the additional time
necessary before the decision is made.

(d) ExcLUsiONS.—(1) The Secretary shall exclude, in any part,
from this chapter and regulations prescribed under this chapter—

(A) a public vessel (as defined in section 2101 of title 46);

(B) a vessel exempted under section 3702 of title 46 from
chapter 37 of title 46; and

(C) a vessel to the extent it is regulated under the Ports
and Waterways Safety Act of 1972 (33 U.S.C. 1221 et seq.).

(2) This chapter and regulations prescribed under this chapter
do not prohibit—

(A) or regulate transportation of a firearm (as defined in
section 232 of title 18), or ammunition for a firearm, by an
individual for personal use; or

(B) transportation of a firearm or ammunition in com-
merce.

(e) LIMITATION ON AUTHORITY.—Unless the Secretary decides
that an emergency exists, an exemption or renewal granted under
this section is the only way a person subject to this chapter may
be exempt from this chapter.

§5118. Inspectors

(a) GENERAL REQUIREMENT.—The Secretary of Transportation
shall maintain the employment of 30 hazardous material safety
inspectors more than the total number of safety inspectors author-
ized for the fiscal year that ended September 30, 1990, for the Fed-
eral Railroad Administration, the Federal Highway Administration,
and the Research and Special Programs Administration.

(b) ALLOCATION TO PROMOTE SAFETY IN TRANSPORTING RADIO-
ACTIVE MATERIAL.—(1) The Secretary shall ensure that 10 of the 30
additional inspectors focus on promoting safety in transporting
radioactive material, as defined by the Secretary, including
inspecting—

(A) at the place of origin, shipments of high-level radio-
active waste or nuclear spent material (as those terms are de-
fined in section 5105(a) of this title); and

(B) to the maximum extent practicable shipments of radio-
active material that are not high-level radioactive waste or nu-
clear spent material.

(2) In carrying out their duties, those 10 additional inspectors
shall cooperate to the greatest extent possible with safety inspec-
tors of the Nuclear Regulatory Commission and appropriate State
and local government officials.

(3) Those 10 additional inspectors shall be allocated as follows:
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(A) one to the Research and Special Programs Administra-
tion.

(B) 3 to the Federal Railroad Administration.

(C) 3 to the Federal Highway Administration.

(D) the other 3 among the administrations referred to in
clauses (A)—(C) of this paragraph as the Secretary decides.

(c) ALLOCATION OF OTHER INSPECTORS.—The Secretary shall
allocate, as the Secretary decides, the 20 additional inspectors
authorized under this section and not allocated under subsection
(b) of this section among the administrations referred to in sub-
section (b)(3)(A)—(C) of this section.

§5119. Uniform forms and procedures

(a) WORKING GROUP.—The Secretary of Transportation shall
establish a working group of State and local government officials,
including representatives of the National Governors’ Association,
the National Association of Counties, the National League of Cities,
the United States Conference of Mayors, and the National Con-
ference of State Legislatures. The purposes of the working group
are—

(1) to establish uniform forms and procedures for a State—

(A) to register persons that transport or cause to be
transported hazardous material by motor vehicle in the

State; and

(B) to allow the transportation of hazardous material
in the State; and

(2) to decide whether to limit the filing of any State reg-
istration and permit forms and collection of filing fees to the
State in which the person resides or has its principal place of
business.

(b) CONSULTATION AND REPORTING.—The working group—

(1) shall consult with persons subject to registration and
permit requirements described in subsection (a) of this section;
and

(2) not later than November 16, 1993, shall submit to the
Secretary, the Committee on Commerce, Science, and Trans-
portation of the Senate, and the Committee on Transportation
and Infrastructure of the House of Representatives a final re-
port that contains—

(A) a detailed statement of its findings and conclu-
sions; and

(B) its joint recommendations on the matters referred
to in subsection (a) of this section.

(¢) REGULATIONS ON RECOMMENDATIONS.—(1) The Secretary
shall prescribe regulations to carry out the recommendations con-
tained in the report submitted under subsection (b) of this section
with which the Secretary agrees. The regulations shall be pre-
scribed by the later of the last day of the 3-year period beginning
on the date the working group submitted its report or the last day
of the 90-day period beginning on the date on which at least 26
States adopt all of the recommendations of the report. A regulation
prescribed under this subsection may not define or limit the
amount of a fee a State may impose or collect.
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(2) A regulation prescribed under this subsection takes effect
one year after it is prescribed. The Secretary may extend the one-
year period for an additional year for good cause. After a regulation
is effective, a State may establish, maintain, or enforce a require-
ment related to the same subject matter only if the requirement is
the same as the regulation.

(3) In consultation with the working group, the Secretary shall
develop a procedure to eliminate differences in how States carry
out a regulation prescribed under this subsection.

(d) RELATIONSHIP TO OTHER LAWS.—The Federal Advisory
Committee Act (5 App. U.S.C.) does not apply to the working

group.

§5120. International uniformity of standards and require-
ments

(a) PARTICIPATION IN INTERNATIONAL FORUMS.—Subject to
guidance and direction from the Secretary of State, the Secretary
of Transportation shall participate in international forums that
establish or recommend mandatory standards and requirements for
transporting hazardous material in international commerce.

(b) CONSULTATION.—The Secretary of Transportation may con-
sult with interested authorities to ensure that, to the extent prac-
ticable, regulations the Secretary prescribes under sections 5103(b),
5104, 5110, and 5112 of this title are consistent with standards re-
lated to transporting hazardous material that international
authorities adopt.

(c) DIFFERENCES WITH INTERNATIONAL STANDARDS AND
REQUIREMENTS.—This section—

(1) does not require the Secretary of Transportation to pre-
scribe a standard identical to a standard adopted by an inter-
national authority if the Secretary decides the standard is un-
necessary or unsafe; and

(2) does not prohibit the Secretary from prescribing a
safety requirement more stringent than a requirement in-
cluded in a standard adopted by an international authority if
the Secretary decides the requirement is necessary in the pub-
lic interest.

§5121. Administrative

(a) GENERAL AUTHORITY.—To carry out this chapter, the Sec-
retary of Transportation may investigate, make reports, issue sub-
penas, conduct hearings, require the production of records and
property, take depositions, and conduct research, development,
demonstration, and training activities. After notice and an oppor-
tunity for a hearing, the Secretary may issue an order requiring
compliance with this chapter or a regulation prescribed under this
chapter.

(b) RECORDS, REPORTS, AND INFORMATION.—A person subject to
this chapter shall—

(1) maintain records, make reports, and provide informa-
tion the Secretary by regulation or order requires; and

(2) make the records, reports, and information available
when the Secretary requests.
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(c) INSPECTION.—(1) The Secretary may authorize an officer,
employee, or agent to inspect, at a reasonable time and in a reason-
able way, records and property related to—

(A) manufacturing, fabricating, marking, maintaining, re-
conditioning, repairing, testing, or distributing a packaging or
a container for use by a person in transporting hazardous
material in commerce; or

(B) the transportation of hazardous material in commerce.
(2) An officer, employee, or agent under this subsection shall

display proper credentials when requested.

(d) FACILITY, STAFF, AND REPORTING SYSTEM ON RISKS, EMER-
GENCIES, AND ACTIONS.—(1) The Secretary shall—

(A) maintain a facility and technical staff sufficient to pro-
vide, within the United States Government, the capability of
evaluating a risk related to the transportation of hazardous
material and material alleged to be hazardous;

(B) maintain a central reporting system and information
center capable of providing information and advice to law
enforcement and firefighting personnel, other interested indi-
viduals, and officers and employees of the Government and
State and local governments on meeting an emergency related
to the transportation of hazardous material; and

(C) conduct a continuous review on all aspects of trans-
porting hazardous material to decide on and take appropriate
actions to ensure safe transportation of hazardous material.

(2) Paragraph (1) of this subsection does not prevent the Sec-
retary from making a contract with a private entity for use of a
supplemental reporting system and information center operated
and maintained by the contractor.

(e) REPORT.—The Secretary shall, once every 2 years, prepare
and submit to the President for transmittal to the Congress a com-
prehensive report on the transportation of hazardous materials
during the preceding 2 calendar years. The report shall include—

(1) a statistical compilation of accidents and casualties re-
lated to the transportation of hazardous material;

(2) a list and summary of applicable Government regula-
tions, criteria, orders, and exemptions;

(3) a summary of the basis for each exemption;

(4) an evaluation of the effectiveness of enforcement activi-
ties and the degree of voluntary compliance with regulations;

(5) a summary of outstanding problems in carrying out
this chapter in order of priority; and

(6) recommendations for appropriate legislation.

§5122. Enforcement

(a) GENERAL.—At the request of the Secretary of Transpor-
tation, the Attorney General may bring a civil action in an appro-
priate district court of the United States to enforce this chapter or
a regulation prescribed or order issued under this chapter. The
court may award appropriate relief, including punitive damages.

(b) IMMINENT HAZARDS.—(1) If the Secretary has reason to be-
lieve that an imminent hazard exists, the Secretary may bring a
civil action in an appropriate district court of the United States—
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(A) to suspend or restrict the transportation of the haz-
ardous material responsible for the hazard; or
(B) to eliminate or ameliorate the hazard.

(2) On request of the Secretary, the Attorney General shall
bring an action under paragraph (1) of this subsection.

(¢) WITHHOLDING OF CLEARANCE.—(1) If any owner, operator,
or individual in charge of a vessel is liable for a civil penalty under
section 5123 of this title or for a fine under section 5124 of this
title, or if reasonable cause exists to believe that such owner, oper-
ator, or individual in charge may be subject to such a civil penalty
or fine, the Secretary of the Treasury, upon the request of the Sec-
retary, shall with respect to such vessel refuse or revoke any clear-
ance required by section 4197 of the Revised Statutes of the United
States (46 App. U.S.C. 91).

(2) Clearance refused or revoked under this subsection may be
granted upon the filing of a bond or other surety satisfactory to the
Secretary.

§5123. Civil penalty

(a) PENALTY.—(1) A person that knowingly violates this chap-
ter or a regulation prescribed or order issued under this chapter is
liable to the United States Government for a civil penalty of at
least $250 but not more than $25,000 for each violation. A person
acts knowingly when—

(A) the person has actual knowledge of the facts giving rise
to the violation; or

(B) a reasonable person acting in the circumstances and
exercising reasonable care would have that knowledge.

(2) A separate violation occurs for each day the violation, com-
mitted by a person that transports or causes to be transported haz-
ardous material, continues.

(b) HEARING REQUIREMENT.—The Secretary of Transportation
may find that a person has violated this chapter or a regulation
prescribed under this chapter only after notice and an opportunity
for a hearing. The Secretary shall impose a penalty under this sec-
tilon by giving the person written notice of the amount of the pen-
alty.

(¢) PENALTY CONSIDERATIONS.—In determining the amount of
a civil penalty under this section, the Secretary shall consider—

(1) the nature, circumstances, extent, and gravity of the
violation;

(2) with respect to the violator, the degree of culpability,
any history of prior violations, the ability to pay, and any effect
on the ability to continue to do business; and

(3) other matters that justice requires.

(d) CrviL AcTioNs To CoLLECT.—The Attorney General may
bring a civil action in an appropriate district court of the United
States to collect a civil penalty under this section.

(e) COMPROMISE.—The Secretary may compromise the amount
of a civil penalty imposed under this section before referral to the
Attorney General.

(f) SETOFF.—The Government may deduct the amount of a civil
penalty imposed or compromised under this section from amounts
it owes the person liable for the penalty.
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(g) DEPOSITING AMOUNTS COLLECTED.—Amounts collected
under this section shall be deposited in the Treasury as miscella-
neous receipts.

§5124. Criminal penalty

A person knowingly violating section 5104(b) of this title or
willfully violating this chapter or a regulation prescribed or order
issued under this chapter shall be fined under title 18, imprisoned
for not more than 5 years, or both.

§5125. Preemption

(a) GENERAL.—Except as provided in subsections (b), (c), and
(e) of this section and unless authorized by another law of the
United States, a requirement of a State, political subdivision of a
State, or Indian tribe is preempted if—

(1) complying with a requirement of the State, political
subdivision, or tribe and a requirement of this chapter or a
regulation prescribed under this chapter is not possible; or

(2) the requirement of the State, political subdivision, or
tribe, as applied or enforced, is an obstacle to accomplishing
and carrying out this chapter or a regulation prescribed under
this chapter.

(b) SUBSTANTIVE DIFFERENCES.—(1) Except as provided in sub-
section (c) of this section and unless authorized by another law of
the United States, a law, regulation, order, or other requirement of
a State, political subdivision of a State, or Indian tribe about any
of the following subjects, that is not substantively the same as a
provision of this chapter or a regulation prescribed under this
chapter, is preempted:

(A) the designation, description, and classification of haz-
ardous material.

(B) the packing, repacking, handling, labeling, marking,
and placarding of hazardous material.

(C) the preparation, execution, and use of shipping docu-
ments related to hazardous material and requirements related
to the number, contents, and placement of those documents.

(D) the written notification, recording, and reporting of the
unintentional release in transportation of hazardous material.

(E) the design, manufacturing, fabricating, marking, main-
tenance, reconditioning, repairing, or testing of a packaging or
a container represented, marked, certified, or sold as qualified
for use in transporting hazardous material.

(2) If the Secretary of Transportation prescribes or has pre-
scribed under section 5103(b), 5104, 5110, or 5112 of this title or
prior comparable provision of law a regulation or standard related
to a subject referred to in paragraph (1) of this subsection, a State,
political subdivision of a State, or Indian tribe may prescribe, issue,
maintain, and enforce only a law, regulation, standard, or order
about the subject that is substantively the same as a provision of
this chapter or a regulation prescribed or order issued under this
chapter. The Secretary shall decide on and publish in the Federal
Register the effective date of section 5103(b) of this title for any
regulation or standard about any of those subjects that the Sec-
retary prescribes after November 16, 1990. However, the effective
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date may not be earlier than 90 days after the Secretary prescribes
the regulation or standard nor later than the last day of the 2-year
period beginning on the date the Secretary prescribes the regula-
tion or standard.

(8) If a State, political subdivision of a State, or Indian tribe
imposes a fine or penalty the Secretary decides is appropriate for
a violation related to a subject referred to in paragraph (1) of this
subsection, an additional fine or penalty may not be imposed by
any other authority.

(¢) CoMPLIANCE WITH SECTION 5112(b) REGULATIONS.—(1) Ex-
cept as provided in paragraph (2) of this subsection, after the last
day of the 2-year period beginning on the date a regulation is pre-
scribed under section 5112(b) of this title, a State or Indian tribe
may establish, maintain, or enforce a highway routing designation
over which hazardous material may or may not be transported by
motor vehicles, or a limitation or requirement related to highway
routing, only if the designation, limitation, or requirement complies
with section 5112(b).

(2)(A) A highway routing designation, limitation, or require-
ment established before the date a regulation is prescribed under
section 5112(b) of this title does not have to comply with section
5112(b)(1)(B), (C), and (F).

(B) This subsection and section 5112 of this title do not require
a State or Indian tribe to comply with section 5112(b)(1)(I) if the
highway routing designation, limitation, or requirement was estab-
lished before November 16, 1990.

(C) The Secretary may allow a highway routing designation,
limitation, or requirement to continue in effect until a dispute re-
lated to the designation, limitation, or requirement is resolved
under section 5112(d) of this title.

(d) DECISIONS ON PREEMPTION.—(1) A person (including a
State, political subdivision of a State, or Indian tribe) directly af-
fected by a requirement of a State, political subdivision, or tribe
may apply to the Secretary, as provided by regulations prescribed
by the Secretary, for a decision on whether the requirement is pre-
empted by subsection (a), (b)(1), or (c) of this section. The Secretary
shall publish notice of the application in the Federal Register. The
Secretary shall issue a decision on an application for a determina-
tion within 180 days after the date of the publication of the notice
of having received such application, or the Secretary shall publish
a statement in the Federal Register of the reason why the Sec-
retary’s decision on the application is delayed, along with an esti-
mate of the additional time necessary before the decision is made.
After notice is published, an applicant may not seek judicial relief
on the same or substantially the same issue until the Secretary
takes final action on the application or until 180 days after the ap-
plication is filed, whichever occurs first.

(2) After consulting with States, political subdivisions of
States, and Indian tribes, the Secretary shall prescribe regulations
for carrying out paragraph (1) of this subsection.

(3) Subsection (a) of this section does not prevent a State, polit-
ical subdivision of a State, or Indian tribe, or another person di-
rectly affected by a requirement, from seeking a decision on pre-
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emption from a court of competent jurisdiction instead of applying
to the Secretary under paragraph (1) of this subsection.

(e) WAIVER OF PREEMPTION.—A State, political subdivision of a
State, or Indian tribe may apply to the Secretary for a waiver of
preemption of a requirement the State, political subdivision, or
tribe acknowledges is preempted by subsection (a), (b)(1), or (c) of
this section. Under a procedure the Secretary prescribes by regula-
tion, the Secretary may waive preemption on deciding the
requirement—

(1) provides the public at least as much protection as do
requirements of this chapter and regulations prescribed under
this chapter; and

(2) is not an unreasonable burden on commerce.

(f) JUDICIAL REVIEW.—A party to a proceeding under sub-
section (d) or (e) of this section may bring a civil action in an
appropriate district court of the United States for judicial review
of the decision of the Secretary not later than 60 days after the
decision becomes final.

(g) FEES.—(1) A State, political subdivision of a State, or In-
dian tribe may impose a fee related to transporting hazardous
material only if the fee is fair and used for a purpose related to
transporting hazardous material, including enforcement and plan-
ning, developing, and maintaining a capability for emergency re-
sponse.

(2)1 A State or political subdivision thereof or Indian tribe
that levies a fee in connection with the transportation of haz-
ardous materials shall, upon the Secretary’s request, report to
the Secretary on—

(A) the basis on which the fee is levied upon persons
involved in such transportation;

(B) the purposes for which the revenues from the fee
are used,;

(C) the annual total amount of the revenues collected
from the fee; and

(D) such other matters as the Secretary requests.

§5126. Relationship to other laws

(a) CONTRACTS.—A person under contract with a department,
agency, or instrumentality of the United States Government that
transports or causes to be transported hazardous material, or man-
ufactures, fabricates, marks, maintains, reconditions, repairs, or
tests a package or container that the person represents, marks, cer-
tifies, or sells as qualified for use in transporting hazardous mate-
rial must comply with this chapter, regulations prescribed and or-
ders issued under this chapter, and all other requirements of the
Government, State and local governments, and Indian tribes (ex-
cept a requirement preempted by a law of the United States) in the
same way and to the same extent that any person engaging in that
transportation, manufacturing, fabricating, marking, maintenance,
reconditioning, repairing, or testing that is in or affects commerce
must comply with the provision, regulation, order, or requirement.

(b) NONAPPLICATION.—This chapter does not apply to—

1Indentation so in law.
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(1) a pipeline subject to regulation under chapter 601 of
this title; or

(2) any matter that is subject to the postal laws and regu-
lations of the United States under this chapter or title 18 or
39.

§5127. Authorization of appropriations

(a) GENERAL.—Not more than $18,000,000 may be appro-
riated to the Secretary of Transportation for fiscal year 1993,
518,000,000 for fiscal year 1994, $18,540,000 for fiscal year 1995,
$19,100,000 for fiscal year 1996, and $19,670,000 for fiscal year
1997 to carry out this chapter (except sections 5107(e), 5108(g)(2),
5113, 5115, 5116, and 5119).

(b) TRAINING OF HAZMAT EMPLOYEE INSTRUCTORS.—(1)1 There
is authorized to be appropriated to the Secretary $3,000,000 for
each of fiscal years 1995, 1996, 1997, and 1998 to carry out sec-
tion 5107(e).

(2)(A)2 There shall be available to the Secretary for car-
rying out section 5116(j), from amounts in the account estab-
lished pursuant to section 5116(i), $250,000 for each of fiscal
years 1995, 1996, 1997, and 1998.

(B) In addition to amounts made available under subpara-
graph (A), there is authorized to be appropriated to the Sec-
retary for carrying out section 5116(j) £1,000,000 for each of
the fiscal years 1995, 1996, 1997, and 1998.

(¢) TRAINING CURRICULUM.—(1) Not more than $1,000,000 is
available to the Secretary of Transportation from the account
established under section 5116(i) of this title for each of the fiscal
years ending September 30, 1993-1998, to carry out section 5115
of this title.

(2) The Secretary of Transportation may transfer to the Direc-
tor of the Federal Emergency Management Agency from amounts
available under this subsection amounts necessary to carry out sec-
tion 5115(d)(1) of this title.

(d) PLANNING AND TRAINING.—(1) Not more than $5,000,000 is
available to the Secretary of Transportation from the account
established under section 5116(i) of this title for each of the fiscal
years ending September 30, 1993-1998, to carry out section 5116(a)
of this title.

(2) Not more than $7,800,000 is available to the Secretary of
Transportation from the account established under section 5116()
of this title for each of the fiscal years ending September 30, 1993—
1998, to carry out section 5116(b) of this title.

(3) Not more than the following amounts are available from
the account established under section 5116(i) of this title for each
of the fiscal years ending September 30, 1993-1998, to carry out
section 5116(f) of this title:

(A) $750,000 each to the Secretaries of Transportation and
Energy, Administrator of the Environmental Protection
Agency, and Director of the Federal Emergency Management
Agency.

1See sections 119(b)(1) and (c)(4) of P.L. 103-311.
2Indentation so in law.
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(B) $200,000 to the Director of the National Institute of

Environmental Health Sciences.

(e) UnNiFORM FoOrRMS AND PROCEDURES.—Not more than
$400,000 may be appropriated to the Secretary of Transportation
for the fiscal year ending September 30, 1993, to carry out section
5119 of this title.

(f) CREDITS TO APPROPRIATIONS.—The Secretary of Transpor-
tation may credit to any appropriation to carry out this chapter an
amount received from a State, Indian tribe, or other public author-
ity or private entity for expenses the Secretary incurs in providing
training to the State, authority, or entity.

(g) AVAILABILITY OF AMOUNTS.—Amounts available under sub-
sections (¢)—(e) of this section remain available until expended.

* * & * * * &

CHAPTER 61—ONE-CALL NOTIFICATION PROGRAMS
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§6101. Purposes

The purposes of this chapter are—

(1) to enhance public safety;

(2) to protect the environment;

(3) to minimize risks to excavators; and

(4) to prevent disruption of vital public services,
by reducing the incidence of damage to underground facilities dur-
ing excavation through the voluntary adoption and efficient imple-
mentation by all States of State one-call notification programs that
meet the minimum standards set forth under section 6103.

§ 6102. Definitions

In this chapter, the following definitions apply:

(1) ONE-CALL NOTIFICATION SYSTEM.—The term “one-call
notification system” means a system operated by an organiza-
tion that has as 1 of its purposes to receive notification from
excavators of intended excavation in a specified area in order
to disseminate such notification to underground facility opera-
tors that are members of the system so that such operators can
locate and mark their facilities in order to prevent damage to
underground facilities in the course of such excavation.

(2) STATE ONE-CALL NOTIFICATION PROGRAM.—The term
“State one-call notification program” means the State statutes,
regulations, orders, judicial decisions, and other elements of
law and policy in effect in a State that establish the require-
Isnents for the operation of one-call notification systems in such

tate.

(3) STATE.—The term “State” means a State, the District
of Columbia, and Puerto Rico.
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(4) SECRETARY.—The term “Secretary” means the Sec-
retary of Transportation.

§6103. Minimum standards for State one-call notification
programs

(a) MINIMUM STANDARDS.—In order to qualify for a grant
under section 6106, a State one-call notification program shall, at
a minimum, provide for—

(1) appropriate participation by all underground facility
operators;

(2) appropriate participation by all excavators; and

(3) flexible and effective enforcement under State law with
respect to participation in, and use of, one-call notification sys-
tems.

(b) APPROPRIATE PARTICIPATION.—In determining the appro-
priate extent of participation required for types of underground
facilities or excavators under subsection (a), a State shall assess,
rank, and take into consideration the risks to the public safety, the
environment, excavators, and vital public services associated
with—

(1) damage to types of underground facilities; and

(2) activities of types of excavators.

(¢) IMPLEMENTATION.—A State one-call notification program
also shall, at a minimum, provide for—

(1) consideration of the ranking of risks under subsection
(b) in the enforcement of its provisions;

(2) a reasonable relationship between the benefits of one-
call notification and the cost of implementing and complying
with the requirements of the State one-call notification pro-
gram; and

(3) voluntary participation where the State determines
that a type of underground facility or an activity of a type of
excavator poses a de minimis risk to public safety or the envi-
ronment.

(d) PENALTIES.—To the extent the State determines appro-
priate and necessary to achieve the purposes of this chapter, a
State one-call notification program shall, at a minimum, provide
for—

(1) administrative or civil penalties commensurate with
the seriousness of a violation by an excavator or facility owner
of a State one-call notification program,;

(2) increased penalties for parties that repeatedly damage
underground facilities because they fail to use one-call notifica-
tion systems or for parties that repeatedly fail to provide
timely and accurate marking after the required call has been
made to a one-call notification system,;

(3) reduced or waived penalties for a violation of a require-
ment of a State one-call notification program that results in,
or could result in, damage that is promptly reported by the vio-
lator;

(4) equitable relief; and

(5) citation of violations.
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§6104. Compliance with minimum standards

(a) REQUIREMENT.—In order to qualify for a grant under sec-
tion 6106, each State shall submit to the Secretary a grant applica-
tion under subsection (b). The State shall submit the application
not later than 2 years after the date of enactment of this chapter.

(b) APPLICATION.—

(1) Upon application by a State, the Secretary shall review
that State’s one-call notification program, including the provi-
sions for the implementation of the program and the record of
compliance and enforcement under the program.

(2) Based on the review under paragraph (1), the Secretary
shall determine whether the State’s one-call notification pro-
gram meets the minimum standards for such a program set
forth in section 6103 in order to qualify for a grant under sec-
tion 6106.

(3) In order to expedite compliance under this section, the
Secretary may consult with the State as to whether an existing
State one-call notification program, a specific modification
thereof, or a proposed State program would result in a positive
determination under paragraph (2).

(4) The Secretary shall prescribe the form and manner of
filing an application under this section that shall provide suffi-
cient information about a State’s one-call notification program
for the Secretary to evaluate its overall effectiveness. Such
information may include the nature and reasons for exceptions
from required participation, the types of enforcement available,
and such other information as the Secretary deems necessary.

(5) The application of a State under paragraph (1) and the
record of actions of the Secretary under this section shall be
available to the public.

(c) ALTERNATIVE PROGRAM.—A State is eligible to receive a
grant under section 6106 if the State maintains an alternative one-
call notification program that provides protection for public safety,
excavators, and the environment that is equivalent to, or greater
than, protection provided under a program that meets the min-
imum standards set forth in section 6103.

(d) REPORT.—Within 3 years after the date of the enactment of
this chapter, the Secretary shall begin to include the following
information in reports submitted under section 60124 of this title—

(1) a description of the extent to which each State has
adopted and implemented the minimum Federal standards
under section 6103 or maintains an alternative program under
subsection (c);

(2) an analysis by the Secretary of the overall effectiveness
of each State’s one-call notification program and the one-call
notification systems operating under such program in achiev-
ing the purposes of this chapter;

(3) the impact of each State’s decisions on the extent of re-
quired participation in one-call notification systems on preven-
tion of damage to underground facilities; and

(4) areas where improvements are needed in one-call noti-
fication systems in operation in each State.



97 CH. 61—ONE-CALL NOTIFICATION PROGRAMS Sec. 6105

The report shall also include any recommendations the Secretary
determines appropriate. If the Secretary determines that the pur-
poses of this chapter have been substantially achieved, no further
report under this section shall be required.

§6105. Review of one-call system best practices

(a) STUDY OF EXISTING ONE-CALL SYSTEMS.—Except as pro-
vided in subsection (d), the Secretary, in consultation with other
appropriate Federal agencies, State agencies, one-call notification
system operators, underground facility operators, excavators, and
other interested parties, shall undertake a study of damage preven-
tion practices associated with existing one-call notification systems.

(b) PURPOSE OF STUDY OF DAMAGE PREVENTION PRACTICES.—
The purpose of the study is to gather information in order to deter-
mine which existing one-call notification systems practices appear
to be the most effective in protecting the public, excavators, and
the environment and in preventing disruptions to public services
and damage to underground facilities. As part of the study, the
Secretary shall consider, at a minimum—

(1) the methods used by one-call notification systems and
others to encourage participation by excavators and owners of
underground facilities;

(2) the methods by which one-call notification systems pro-
mote awareness of their programs, including use of public serv-
ice announcements and educational materials and programs;

(3) the methods by which one-call notification systems re-
ceive and distribute information from excavators and under-
ground facility owners;

(4) the use of any performance and service standards to
verify the effectiveness of a one-call notification system;

(5) the effectiveness and accuracy of mapping used by one-
call notification systems;

(6) the relationship between one-call notification systems
and preventing damage to underground facilities;

(7) how one-call notification systems address the need for
rapid response to situations where the need to excavate is ur-
gent;

(8) the extent to which accidents occur due to errors in
marking of underground facilities, untimely marking or errors
in the excavation process after a one-call notification system
has been notified of an excavation;

(9) the extent to which personnel engaged in marking
underground facilities may be endangered;

(10) the characteristics of damage prevention programs the
Secretary believes could be relevant to the effectiveness of
State one-call notification programs; and

(11) the effectiveness of penalties and enforcement activi-
ties under State one-call notification programs in obtaining
compliance with program requirements.

(c) REPORT.—Within 1 year after the date of the enactment of
this chapter, the Secretary shall publish a report identifying those
practices of one-call notification systems that are the most and
least successful in—

(1) preventing damage to underground facilities; and
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(2) providing effective and efficient service to excavators
and underground facility operators.
The Secretary shall encourage each State and operator of one-call
notification programs to adopt and implement those practices iden-
tified in the report that the State determines are the most appro-
priate.

(d) SECRETARIAL DISCRETION.—Prior to undertaking the study
described in subsection (a), the Secretary shall determine whether
timely information described in subsection (b) is readily available.
If the Secretary determines that such information is readily avail-
able, the Secretary is not required to carry out the study.

§6106. Grants to States

(a) IN GENERAL.—The Secretary may make a grant of financial
assistance to a State that qualifies under section 6104(b) to assist
in improving—

(1) the overall quality and effectiveness of one-call notifica-
tion systems in the State;

(2) communications systems linking one-call notification
systems;

(3) location capabilities, including training personnel and
developing and using location technology;

(4) record retention and recording capabilities for one-call
notification systems;

(5) public information and education;

(6) participation in one-call notification systems; or

(7) compliance and enforcement under the State one-call
notification program.

(b) STATE ACTION TAKEN INTO ACCOUNT.—In making grants
under this section, the Secretary shall take into consideration the
commitment of each State to improving its State one-call notifica-
tion program, including legislative and regulatory actions taken by
the State after the date of enactment of this chapter.

(¢) FUNDING FOR ONE-CALL NOTIFICATION SYSTEMS.—A State
may provide funds received under this section directly to any one-
call notification system in such State that substantially adopts the
best practices identified under section 6105.

§6107. Authorization of appropriations

(a) FOR GRANTS TO STATES.—There are authorized to be appro-
priated to the Secretary to provide grants to States under section
6106 $1,000,000 for fiscal year 2000 and $5,000,000 for fiscal year
2001. Such funds shall remain available until expended.

(b) FOor ADMINISTRATION.—There are authorized to be appro-
priated to the Secretary such sums as may be necessary to carry
out sections 6103, 6104, and 6105 for fiscal years 1999, 2000, and
2001.

(¢c) GENERAL REVENUE FUNDING.—Any sums appropriated
under this section shall be derived from general revenues and may
not be derived from amounts collected under section 60301 of this
title.
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§6108. Relationship to State laws

Nothing in this chapter preempts State law or shall impose a
new requirement on any State or mandate revisions to a one-call
system.
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§60101. Definitions
(a) GENERAL.—In this chapter—

(1) “existing liquefied natural gas facility”—

(A) means a liquefied natural gas facility for which an
application to approve the site, construction, or operation
of the facility was filed before March 1, 1978, with—

(i) the Federal Energy Regulatory Commission (or
any predecessor); or

(i) the appropriate State or local authority, if the
facility is not subject to the jurisdiction of the Com-
mission under the Natural Gas Act (15 U.S.C. 717 et
seq.); but

(B) does not include a facility on which construction is
begun after November 29, 1979, without the approval;
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(2) “gas” means natural gas, flammable gas, or toxic or cor-
rosive gas;

(3) “gas pipeline facility” includes a pipeline, a right of
way, a facility, a building, or equipment used in transporting
gas or treating gas during its transportation;

(4) “hazardous liquid” means—

(A) petroleum or a petroleum product; and

(B) a substance the Secretary of Transportation de-
cides may pose an unreasonable risk to life or property
when transported by a hazardous liquid pipeline facility in
a liquid state (except for liquefied natural gas);

(5) “hazardous liquid pipeline facility” includes a pipeline,
a right of way, a facility, a building, or equipment used or in-
tended to be used in transporting hazardous liquid;

(6) “interstate gas pipeline facility”—

(A) means a gas pipeline facility—

(1) used to transport gas; and
(i1) subject to the jurisdiction of the Commission
under the Natural Gas Act (15 U.S.C. 717 et seq.); but

(B) does not include a gas pipeline facility transporting
gas from an interstate gas pipeline in a State to a direct
sales customer in that State buying gas for its own con-
sumption;

(7) “interstate hazardous liquid pipeline facility” means a
hazardous liquid pipeline facility used to transport hazardous
liquid in interstate or foreign commerce;

(8) “interstate or foreign commerce”—

(A) related to gas, means commerce—

(i) between a place in a State and a place outside
that State; or

(i) that affects any commerce described in sub-
clause (A)@) of this clause; and

(B) related to hazardous liquid, means commerce
between—

(i) a place in a State and a place outside that

State; or

(i1) places in the same State through a place out-
side the State;

(9) “intrastate gas pipeline facility” means—

(A) a gas pipeline facility and transportation of gas
within a State not subject to the jurisdiction of the Com-
migsion under the Natural Gas Act (15 U.S.C. 717 et seq.);
an

(B) a gas pipeline facility transporting gas from an
interstate gas pipeline in a State to a direct sales customer
in that State buying gas for its own consumption;

(10) “intrastate hazardous liquid pipeline facility” means a
hazardous liquid pipeline facility that is not an interstate haz-
ardous liquid pipeline facility;

(11) “liquefied natural gas” means natural gas in a liquid
or semisolid state;

(12) “liquefied natural gas accident” means a release,
burning, or explosion of liquefied natural gas from any cause,
except a release, burning, or explosion that, under regulations
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prescribed by the Secretary, does not pose a threat to public
health or safety, property, or the environment;

(13) “liquefied natural gas conversion” means conversion of
natural gas into liquefied natural gas or conversion of liquefied
natural gas into natural gas;

(14) “liquefied natural gas pipeline facility”—

(A) means a gas pipeline facility used for transporting
or storing liquefied natural gas, or for liquefied natural gas
conversion, in interstate or foreign commerce; but

(B) does not include any part of a structure or equip-
ment located in navigable waters (as defined in section 3
of the Federal Power Act (16 U.S.C. 796));

(15) “municipality” means a political subdivision of a State;

(16) “new liquefied natural gas pipeline facility” means a
liquefied natural gas pipeline facility except an existing lique-
fied natural gas pipeline facility;

(17) “person”, in addition to its meaning under section 1 of
title 1 (except as to societies), includes a State, a municipality,
and a trustee, receiver, assignee, or personal representative of
a person;

(18) “pipeline facility” means a gas pipeline facility and a
hazardous liquid pipeline facility;

(19) “pipeline transportation” means transporting gas and
transporting hazardous liquid;

(20) “State” means a State of the United States, the Dis-
trict of Columbia, and Puerto Rico;

(21)1 “transporting gas”—

(A) means the gathering, transmission, or distribution
of gas by pipeline, or the storage of gas, in interstate or
foreign commerce; but

(B) does not include the gathering of gas, other than
gathering through regulated gathering lines, in those rural
locations that are located outside the limits of any incor-
porated or unincorporated city, town, or village, or any
other designated residential or commercial area (including
a subdivision, business, shopping center, or community
development) or any similar populated area that the Sec-

1Section 4(s) of P.L. 103—-272 (108 Stat. 1371) provides as follows:

(s) Effective on the date the regulations required under section 60101(b) of title 49, United
States Code, as enacted by section 1 of this Act, are effective, section 60101(a)(21) and (22) of
title 49, as enacted by section 1, is amended to read as follows:

“(21) ‘transporting gas'—
“(A) means—

“(i) the gathering, transmission, or distribution of gas by pipeline, or the stor-
age of gas, in interstate or foreign commerce; and

“(ii) the movement of gas through regulated gathering lines; but

“B) does not include gathering gas (except through regulated gathering lines) in a
rural area outside a populated area designated by the Secretary as a nonrural area.
“(22) ‘transporting hazardous liquid'—
“(A) means—

“(i) the movement of hazardous liquid by pipeline, or the storage of hazardous
liquid incidental to the movement of hazardous liquid by pipeline, in or affecting
interstate or foreign commerce; and

“(i1) the movement of hazardous liquid through regulated gathering lines; but

“(B) does not include moving hazardous liquid through—

“(i) gathering lines (except regulated gathering lines) in a rural area;

“(ii) onshore production, refining, or manufacturing facilities; or

“(iii) storage or in-plant piping systems associated with onshore production, re-
fining, or manufacturing facilities.”.
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retary of Transportation determines to be a nonrural area,

except that the term “transporting gas” includes the move-

ment of gas through regulated gathering lines;

(22)1 “transporting hazardous liquid”—

(A) means the movement of hazardous liquid by pipe-
line, or the storage of hazardous liquid incidental to the
movement of hazardous liquid by pipeline, in or affecting
interstate or foreign commerce; but

(B) does not include moving hazardous liquid
through—

(i) gathering lines in a rural area;

(i1) onshore production, refining, or manufacturing
facilities; or

(iii) storage or in-plant piping systems associated
with onshore production, refining, or manufacturing
facilities;

(23) “risk management” means the systematic application,
by the owner or operator of a pipeline facility, of management
policies, procedures, finite resources, and practices to the tasks
of identifying, analyzing, assessing, reducing, and controlling
risk in order to protect employees, the general public, the envi-
ronment, and pipeline facilities;

(24) “risk management plan” means a management plan
utilized by a gas or hazardous liquid pipeline facility owner or
operator that encompasses risk management; and

(25) “Secretary” means the Secretary of Transportation.

(b) GATHERING LINES.—(1)(A) Not later than October 24, 1994,
the Secretary shall prescribe standards defining the term “gath-
ering line”.

(B) In defining “gathering line” for gas, the Secretary—

(i) shall consider functional and operational characteristics
of the lines to be included in the definition; and

(i1) is not bound by a classification the Commission estab-
lishes under the Natural Gas Act (15 U.S.C. 717 et seq.).

(2)(A) Not later than October 24, 1995, the Secretary, if appro-
priate, shall prescribe standards defining the term “regulated gath-
ering line”. In defining the term, the Secretary shall consider fac-
tors such as location, length of line from the well site, operating
pressure, throughput, and the composition of the transported gas
or hazardous liquid, as appropriate, in deciding on the types of
lines that functionally are gathering but should be regulated under
this chapter because of specific physical characteristics.

(B)1) The Secretary also shall consider diameter when defining
“regulated gathering line” for hazardous liquid.

(i1) The definition of “regulated gathering line” for hazardous
liquid may not include a crude oil gathering line that has a nomi-
nal diameter of not more than 6 inches, is operated at low pres-
sure, and is located in a rural area that is not unusually sensitive
to environmental damage.

§60102. General authority

(a)(1) MINIMUM SAFETY STANDARDS.—The Secretary of Trans-
portation shall prescribe minimum safety standards for pipeline
transportation and for pipeline facilities. The standards—
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(A) apply to owners and operators of pipeline facilities;

(B) may apply to the design, installation, inspection, emer-
gency plans and procedures, testing, construction, extension,
operation, replacement, and maintenance of pipeline facilities;
and

(C) shall include a requirement that all individuals
who operate and maintain pipeline facilities shall be quali-
fied to operate and maintain the pipeline facilities.

(2)1 The qualifications applicable to an individual who
operates and maintains a pipeline facility shall address the
ability to recognize and react appropriately to abnormal oper-
ating conditions that may indicate a dangerous situation or a
condition exceeding design limits. The operator of a pipeline fa-
cility shall ensure that employees who operate and maintain
the facility are qualified to operate and maintain the pipeline
facilities.

(b) PRACTICABILITY AND SAFETY NEEDS STANDARDS.—

(1) IN GENERAL.—A standard prescribed under subsection
(a) shall be—

(A) practicable; and

(B) designed to meet the need for—

(1) gas pipeline safety, or safely transporting haz-
ardous liquids, as appropriate; and
(ii) protecting the environment.

(2) FACTORS FOR CONSIDERATION.—When prescribing any
standard under this section or section 60101(b), 60103, 60108,
60109, 60110, or 60113, the Secretary shall consider—

(A) relevant available—

(1) gas pipeline safety information;

(i1) hazardous liquid pipeline safety information;
and

(ii1) environmental information;

(B) the appropriateness of the standard for the par-
ticular type of pipeline transportation or facility;

(C) the reasonableness of the standard,;

(D) based on a risk assessment, the reasonably identi-
fiable or estimated benefits expected to result from imple-
mentation or compliance with the standard;

(E) based on a risk assessment, the reasonably identi-
fiable or estimated costs expected to result from implemen-
tation or compliance with the standard,;

(F) comments and information received from the pub-
lic; and

(G) the comments and recommendations of the Tech-
nical Pipeline Safety Standards Committee, the Technical
Hazardous Liquid Pipeline Safety Standards Committee,
or both, as appropriate.

(3) RISK ASSESSMENT.—In conducting a risk assessment re-
ferred to in subparagraphs (D) and (E) of paragraph (2), the
Secretary shall—

1So0 in law. Public Law 104-304 (110 Stat. 3794) amended paragraph (2) to read as above.
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(A) identify the regulatory and nonregulatory options
that the Secretary considered in prescribing a proposed
standard,;

(B) identify the costs and benefits associated with the
proposed standard;

(C) include—

(i) an explanation of the reasons for the selection
of the proposed standard in lieu of the other options
identified; and

(i1) with respect to each of those other options, a
brief explanation of the reasons that the Secretary did
not select the option; and
(D) identify technical data or other information upon

which the risk assessment information and proposed
standard is based.
(4) REVIEW.—

(A) IN GENERAL.—The Secretary shall—

(i) submit any risk assessment information pre-
pared under paragraph (3) of this subsection to the
Technical Pipeline Safety Standards Committee, the
Technical Hazardous Liquid Pipeline Safety Standards
Committee, or both, as appropriate; and

(i1)) make that risk assessment information avail-
able to the general public.

(B) PEER REVIEW PANELS.—The committees referred to
in subparagraph (A) shall serve as peer review panels to
review risk assessment information prepared under this
section. Not later than 90 days after receiving risk assess-
ment information for review pursuant to subparagraph
(A), each committee that receives that risk assessment
information shall prepare and submit to the Secretary a
report that includes—

(i) an evaluation of the merit of the data and
methods used; and

(i1) any recommended options relating to that risk
assessment information and the associated standard
that the committee determines to be appropriate.

(C) REVIEW BY SECRETARY.—Not later than 90 days
after receiving a report submitted by a committee under
subparagraph (B), the Secretary—

(i) shall review the report;

(i) shall provide a written response to the com-
mittee that is the author of the report concerning all
significant peer review comments and recommended
alternatives contained in the report; and

(iii) may revise the risk assessment and the pro-
posed standard before promulgating the final stand-
ard.

(5) SECRETARIAL DECISIONMAKING.—Except where other-
wise required by statute, the Secretary shall propose or issue
a standard under this Chapter! only upon a reasoned deter-

1So0 in original. Probably should read “chapter”.
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mination that the benefits of the intended standard justify its

costs.

(6) EXCEPTIONS FROM APPLICATION.—The requirements of
subparagraphs (D) and (E) of paragraph (2) do not apply
when—

(A) the standard is the product of a negotiated rule-
making, or other rulemaking including the adoption of in-
dustry standards that receives no significant adverse com-
ment within 60 days of notice in the Federal Register;

(B) based on a recommendation (in which three-
fourths of the members voting concur) by the Technical
Pipeline Safety Standards Committee, the Technical Haz-
ardous Liquid Pipeline Safety Standards Committee, or
both, as applicable, the Secretary waives the requirements;
or

(C) the Secretary finds, pursuant to section
553(b)(3)(B) of title 5, United States Code, that notice and
public procedure are not required.

(7) REPORT.—Not later than March 31, 2000, the Secretary
shall transmit to the Congress a report that—

(A) describes the implementation of the risk assess-
ment requirements of this section, including the extent to
which those requirements have affected regulatory deci-
sionmaking and pipeline safety; and

(B) includes any recommendations that the Secretary
determines would make the risk assessment process con-
ducted pursuant to the requirements under this chapter a
more effective means of assessing the benefits and costs
associated with alternative regulatory and nonregulatory
options in prescribing standards under the Federal pipe-
line safety regulatory program under this chapter.

(¢) PuBLIC SAFETY PROGRAM REQUIREMENTS.—(1) The Sec-
retary shall include in the standards prescribed under subsection
(a) of this section a requirement that an operator of a gas pipeline
facility participate in a public safety program that—

(A) notifies an operator of proposed demolition, excavation,
tunneling, or construction near or affecting the facility;

(B) requires an operator to identify a pipeline facility that
may be affected by the proposed demolition, excavation, tun-
neling, or construction, to prevent damaging the facility; and

(C) the Secretary decides will protect a facility adequately
against a hazard caused by demolition, excavation, tunneling,
or construction.

(2) To the extent a public safety program referred to in para-
graph (1) of this subsection is not available, the Secretary shall
prescribe standards requiring an operator to take action the Sec-
retary prescribes to provide services comparable to services that
would be available under a public safety program.

(8) The Secretary may include in the standards prescribed
under subsection (a) of this section a requirement that an operator
of a hazardous liquid pipeline facility participate in a public safety
program meeting the requirements of paragraph (1) of this sub-
section or maintain and carry out a damage prevention program
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that provides services comparable to services that would be avail-
able under a public safety program.

(4) PROMOTING PUBLIC AWARENESS.—

(A) Not later than one year after the date of enact-
ment of the Accountable Pipeline Safety and Account-
ability Act of 1996, and annually thereafter, the owner or
operator of each interstate gas pipeline facility shall pro-
vide to the governing body of each municipality in which
the interstate gas pipeline facility is located, a map identi-
fying the location of such facility.

(B)i) Not later than June 1, 1998, the Secretary shall
survey and assess the public education programs under
section 60116 and the public safety programs under sec-
tion 60102(c) and determine their effectiveness and appli-
cability as components of a model program. In particular,
the survey shall include the methods by which operators
notify residents of the location of the facility and its right
of way, public information regarding existing One-Call pro-
grams, and appropriate procedures to be followed by resi-
dents of affected municipalities in the event of accidents
involving interstate gas pipeline facilities.

(ii) Not later than one year after the survey and
assessment are completed, the Secretary shall institute a
rulemaking to determine the most effective public safety
and education program components and promulgate if
appropriate, standards implementing those components on
a nationwide basis. In the event that the Secretary finds
that promulgation of such standards are not appropriate,
the Secretary shall report to Congress the reasons for that
finding.

(d) FACILITY OPERATION INFORMATION STANDARDS.—The Sec-
retary shall prescribe minimum standards requiring an operator of
a pipeline facility subject to this chapter to maintain, to the extent
practicable, information related to operating the facility as required
by the standards prescribed under this chapter and, when re-
quested, to make the information available to the Secretary and an
appropriate State official as determined by the Secretary. The
information shall include—

(1) the business name, address, and telephone number, in-
cluding an operations emergency telephone number, of the op-
erator;

(2) accurate maps and a supplementary geographic
description, including an identification of areas described in
regulations prescribed under section 60109 of this title, that
show the location in the State of—

(A) major gas pipeline facilities of the operator, includ-
ing transmission lines and significant distribution lines;
and

(B) major hazardous liquid pipeline facilities of the op-
erator;

(3) a description of—

(A) the characteristics of the operator’s pipelines in
the State; and
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(B) products transported through the operator’s pipe-
lines in the State;

(4) the manual that governs operating and maintaining
pipeline facilities in the State;

(5) an emergency response plan describing the operator’s
procedures for responding to and containing releases,
including—

(A) identifying specific action the operator will take on
discovering a release;

(B) liaison procedures with State and local authorities
for emergency response; and

(C) communication and alert procedures for imme-
diately notifying State and local officials at the time of a
release; and
(6) other information the Secretary considers useful to in-

form a State of the presence of pipeline facilities and oper-

ations in the State.

(e) PIPE INVENTORY STANDARDS.—The Secretary shall prescribe
minimum standards requiring an operator of a pipeline facility sub-
ject to this chapter to maintain for the Secretary, to the extent
practicable, an inventory with appropriate information about the
types of pipe used for the transportation of gas or hazardous liquid,
as appropriate, in the operator’s system and additional information,
including the material’s history and the leak history of the pipe.
The inventory—

(1) for a gas pipeline facility, shall include an identification
of each facility passing through an area described in regula-
tions prescribed under section 60109 of this title but shall ex-
clude equipment used with the compression of gas; and

(2) for a hazardous liquid pipeline facility, shall include an
identification of each facility and gathering line passing
through an area described in regulations prescribed under sec-
tion 60109 of this title, whether the facility or gathering line
otherwise is subject to this chapter, but shall exclude equip-
ment associated only with the pipeline pumps or storage facili-
ties.

(f) STANDARDS AS ACCOMMODATING “SMART PIGS”.—

(1) MINIMUM SAFETY STANDARDS.—The Secretary shall pre-
scribe minimum safety standards requiring that—

(A) the design and construction of new natural gas
transmission pipeline or hazardous liquid pipeline facili-
ties, and

(B) when the replacement of existing natural gas
transmission pipeline or hazardous liquid pipeline facilities
or equipment is required, the replacement of such existing
facilities be carried out, to the extent practicable, in a
manner so as to accommodate the passage through such
natural gas transmission pipeline or hazardous liquid pipe-
line facilities of instrumented internal inspection devices
(commonly referred to as “smart pigs”). The Secretary may
extend such standards to require existing natural gas
transmission pipeline or hazardous liquid pipeline facili-
ties, whose basic construction would accommodate an in-
strumented internal inspection device to be modified to
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permit the inspection of such facilities with instrumented
internal inspection devices.

(2) PERIODIC INSPECTIONS.—Not later than October 24, 1995,
the Secretary shall prescribe, if necessary, additional standards re-
quiring the periodic inspection of each pipeline the operator of the
pipeline identifies under section 60109 of this title. The standards
shall include any circumstances under which an inspection shall be
conducted with an instrumented internal inspection device and, if
the device is not required, use of an inspection method that is at
least as effective as using the device in providing for the safety of
the pipeline.

(g) EFFECTIVE DATES.—A standard prescribed under this sec-
tion and section 60110 of this title is effective on the 30th day after
the Secretary prescribes the standard. However, the Secretary for
good cause may prescribe a different effective date when required
because of the time reasonably necessary to comply with the stand-
ard. The different date must be specified in the regulation pre-
scribing the standard.

(h) SAFETY CONDITION REPORTS.—(1) The Secretary shall pre-
scribe regulations requiring each operator of a pipeline facility (ex-
cept a master meter) to submit to the Secretary a written report
on any—

(A) condition that is a hazard to life, property, or the envi-
ronment; and

(B) safety-related condition that causes or has caused a
significant change or restriction in the operation of a pipeline
facility.

(2) The Secretary must receive the report not later than 5
working days after a representative of a person to which this sec-
tion applies first establishes that the condition exists. Notice of the
condition shall be given concurrently to appropriate State authori-
ties.

(i) CARBON DIOXIDE REGULATION.—The Secretary shall regu-
late carbon dioxide transported by a hazardous liquid pipeline facil-
ity. The Secretary shall prescribe standards related to hazardous
liquid to ensure the safe transportation of carbon dioxide by such
a facility.

(j) EMERGENCY FLOW RESTRICTING DEVICES.—(1) Not later
than October 24, 1994, the Secretary shall survey and assess the
effectiveness of emergency flow restricting devices (including re-
motely controlled valves and check valves) and other procedures,
systems, and equipment used to detect and locate hazardous liquid
pipeline ruptures and minimize product releases from hazardous
liquid pipeline facilities.

(2) Not later than 2 years after the survey and assessment are
completed, the Secretary shall prescribe standards on the cir-
cumstances under which an operator of a hazardous liquid pipeline
facility must use an emergency flow restricting device or other pro-
cedure, system, or equipment described in paragraph (1) of this
subsection on the facility.

(3) REMOTELY CONTROLLED VALVES.—(A) Not later than

June 1, 1998, the Secretary shall survey and assess the effec-

tiveness of remotely controlled valves to shut off the flow of

natural gas in the event of a rupture of an interstate natural
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gas pipeline facility and shall make a determination about

whether the use of remotely controlled valves is technically

and economically feasible and would reduce risks associated
with a rupture of an interstate natural gas pipeline facility.

(B) Not later than one year after the survey and assess-
ment are completed, if the Secretary has determined that the
use of remotely controlled valves is technically and economi-
cally feasible and would reduce risks associated with a rupture
of an interstate natural gas pipeline facility, the Secretary
shall prescribe standards under which an operator of an inter-
state natural gas pipeline facility must use a remotely con-
trolled valve. These standards shall include, but not be limited
to, requirements for high-density population areas.

(k) PROHIBITION AGAINST LOW INTERNAL STRESS EXCEPTION.—
The Secretary may not provide an exception to this chapter for a
hazardous liquid pipeline facility only because the facility operates
at low internal stress.

(1) UPDATING STANDARDS.—The Secretary shall, to the extent
appropriate and practicable, update incorporated industry stand-
ards that have been adopted as part of the Federal pipeline safety
regulatory program under this chapter.

§60103. Standards for liquefied natural gas pipeline facili-
ties

(a) LoCATION STANDARDS.—The Secretary of Transportation
shall prescribe minimum safety standards for deciding on the loca-
tion of a new liquefied natural gas pipeline facility. In prescribing
a standard, the Secretary shall consider the—

(1) kind and use of the facility;

(2) existing and projected population and demographic
characteristics of the location;

(3) existing and proposed land use near the location;

(4) natural physical aspects of the location;

(5) medical, law enforcement, and fire prevention capabili-
ties near the location that can cope with a risk caused by the
facility; and

(6) need to encourage remote siting.

(b) DESIGN, INSTALLATION, CONSTRUCTION, INSPECTION, AND
TESTING STANDARDS.—The Secretary of Transportation shall pre-
scribe minimum safety standards for designing, installing, con-
structing, initially inspecting, and initially testing a new liquefied
natural gas pipeline facility. When prescribing a standard, the Sec-
retary shall consider—

(1) the characteristics of material to be used in con-
structing the facility and of alternative material,;

(2) design factors;

(3) the characteristics of the liquefied natural gas to be
stored or converted at, or transported by, the facility; and

(4) the public safety factors of the design and of alternative
designs, particularly the ability to prevent and contain a lique-
fied natural gas spill.

(¢) NONAPPLICATION.—(1) Except as provided in paragraph (2)
of this subsection, a design, location, installation, construction, ini-
tial inspection, or initial testing standard prescribed under this



Sec. 60103 CH. 601—SAFETY 114

chapter after March 1, 1978, does not apply to an existing liquefied
natural gas pipeline facility if the standard is to be applied because
of authority given—

(A) under this chapter; or

(B) under another law, and the standard is not prescribed
at the time the authority is applied.

(2)(A) Any design, installation, construction, initial inspection,
or initial testing standard prescribed under this chapter after
March 1, 1978, may provide that the standard applies to any part
of a replacement component of a liquefied natural gas pipeline fa-
cility if the component or part is placed in service after the stand-
ard is prescribed and application of the standard—

(i) does not make the component or part incompatible with
other components or parts; or

(i1) is not impracticable otherwise.

(B) Any location standard prescribed under this chapter after
March 1, 1978, does not apply to any part of a replacement compo-
nent of an existing liquefied natural gas pipeline facility.

(3) A design, installation, construction, initial inspection, or
initial testing standard does not apply to a liquefied natural gas
pipeline facility existing when the standard is adopted.

(d) OPERATION AND MAINTENANCE STANDARDS.—The Secretary
of Transportation shall prescribe minimum operating and mainte-
nance standards for a liquefied natural gas pipeline facility. In pre-
scribing a standard, the Secretary shall consider—

(1) the conditions, features, and type of equipment and
stlructures that make up or are used in connection with the fa-
cility;

(2) the fire prevention and containment equipment at the
facility;

(3) security measures to prevent an intentional act that
could cause a liquefied natural gas accident;

(4) maintenance procedures and equipment;

(5) the training of personnel in matters specified by this
subsection; and

(6) other factors and conditions related to the safe han-
dling of liquefied natural gas.

(e) EFFECTIVE DATES.—A standard prescribed under this sec-
tion is effective on the 30th day after the Secretary of Transpor-
tation prescribes the standard. However, the Secretary for good
cause may prescribe a different effective date when required be-
cause of the time reasonably necessary to comply with the stand-
ard. The different date must be specified in the regulation pre-
scribing the standard.

(f) CONTINGENCY PLANS.—A new liquefied natural gas pipeline
facility may be operated only after the operator submits an ade-
quate contingency plan that states the action to be taken if a lique-
fied natural gas accident occurs. The Secretary of Energy or appro-
priate State or local authority shall decide if the plan is adequate.

(g) EFFECT ON OTHER STANDARDS.—This section does not pre-
clude applying a standard prescribed under section 60102 of this
title to a gas pipeline facility (except a liquefied natural gas pipe-
line facility) associated with a liquefied natural gas pipeline facil-
ity.
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§60104. Requirements and limitations

(a) OPPORTUNITY TO PRESENT VIEWS.—The Secretary of Trans-
portation shall give an interested person an opportunity to make
oral and written presentations of information, views, and argu-
ments when prescribing a standard under this chapter.

(b) NONAPPLICATION.—A design, installation, construction, ini-
tial inspection, or initial testing standard does not apply to a pipe-
line facility existing when the standard is adopted.

(c) PREEMPTION.—A State authority that has submitted a cur-
rent certification under section 60105(a) of this title may adopt
additional or more stringent safety standards for intrastate pipe-
line facilities and intrastate pipeline transportation only if those
standards are compatible with the minimum standards prescribed
under this chapter. A State authority may not adopt or continue in
force safety standards for interstate pipeline facilities or interstate
pipeline transportation.

(d) CONSULTATION.—(1) When continuity of gas service is af-
fected by prescribing a standard or waiving compliance with stand-
ards under this chapter, the Secretary of Transportation shall con-
sult with and advise the Federal Energy Regulatory Commission or
a State authority having jurisdiction over the affected gas pipeline
facility before prescribing the standard or waiving compliance. The
Secretary shall delay the effective date of the standard or waiver
until the Commission or State authority has a reasonable oppor-
tunity to grant an authorization it considers necessary.

(2) In a proceeding under section 3 or 7 of the Natural Gas Act
(15 U.S.C. 717b or 717f), each applicant for authority to import
natural gas or to establish, construct, operate, or extend a gas pipe-
line facility subject to an applicable safety standard shall certify
that it will design, install, inspect, test, construct, operate, replace,
and maintain a gas pipeline facility under those standards and
plans for inspection and maintenance under section 60108 of this
title. The certification is binding on the Secretary of Energy and
the Commission except when an appropriate enforcement agency
has given timely written notice to the Commission that the appli-
cant has violated a standard prescribed under this chapter.

(e) LocATION AND ROUTING OF FAcCILITIES.—This chapter does
not authorize the Secretary of Transportation to prescribe the loca-
tion or routing of a pipeline facility.

§60105. State pipeline safety program certifications

(a) GENERAL REQUIREMENTS AND SUBMISSION.—Except as pro-
vided in this section and sections 60114 and 60121 of this title, the
Secretary of Transportation may not prescribe or enforce safety
standards and practices for an intrastate pipeline facility or intra-
state pipeline transportation to the extent that the safety stand-
ards and practices are regulated by a State authority (including a
municipality if the standards and practices apply to intrastate gas
pipeline transportation) that submits to the Secretary annually a
certification for the facilities and transportation that complies with
subsections (b) and (c) of this section.

(b) CONTENTS.—Each certification submitted under subsection
(a) of this section shall state that the State authority—



Sec. 60105 CH. 601—SAFETY 116

(1) has regulatory jurisdiction over the standards and prac-
tices to which the certification applies;

(2) has adopted, by the date of certification, each applica-
ble standard prescribed under this chapter or, if a standard
under this chapter was prescribed not later than 120 days be-
fore certification, is taking steps to adopt that standard;

(3) is enforcing each adopted standard through ways that
include inspections conducted by State employees meeting the
qualifications the Secretary prescribes under section
60107(d)(1)(C) of this title;

(4) is encouraging and promoting programs designed to
prevent damage by demolition, excavation, tunneling, or con-
struction activity to the pipeline facilities to which the certifi-
cation applies;

(5) may require record maintenance, reporting, and inspec-
tion substantially the same as provided under section 60117 of
this title;

(6) may require that plans for inspection and maintenance
under section 60108 (a) and (b) of this title be filed for ap-
proval; and

(7) may enforce safety standards of the authority under a
law of the State by injunctive relief and civil penalties substan-
tially the same as provided under sections 60120 and
60122(a)(1) and (b)—(f) of this title.

(c) REPORTS.—(1) Each certification submitted under sub-
section (a) of this section shall include a report that contains—

(A) the name and address of each person to whom the cer-
tification applies that is subject to the safety jurisdiction of the
State authority;

(B) each accident or incident reported during the prior 12
months by that person involving a fatality, personal injury re-
quiring hospitalization, or property damage or loss of more
than an amount the Secretary establishes (even if the person
sustaining the fatality, personal injury, or property damage or
loss is not subject to the safety jurisdiction of the authority),
any other accident the authority considers significant, and a
summary of the investigation by the authority of the cause and
circumstances surrounding the accident or incident;

(C) the record maintenance, reporting, and inspection prac-
tices conducted by the authority to enforce compliance with
safety standards prescribed under this chapter to which the
certification applies, including the number of inspections of
pipeline facilities the authority made during the prior 12
months; and

(D) any other information the Secretary requires.

(2) The report included in the first certification submitted
under subsection (a) of this section is only required to state infor-
mation available at the time of certification.

(d) APPLICATION.—A certification in effect under this section
does not apply to safety standards prescribed under this chapter
after the date of certification. This chapter applies to each applica-
ble safety standard prescribed after the date of certification until
the State authority adopts the standard and submits the appro-
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priate certification to the Secretary under subsection (a) of this sec-
tion.

(e) MONITORING.—The Secretary may monitor a safety program
established under this section to ensure that the program complies
with the certification. A State authority shall cooperate with the
Secretary under this subsection.

(f) REJECTIONS OF CERTIFICATION.—If after receiving a certifi-
cation the Secretary decides the State authority is not enforcing
satisfactorily compliance with applicable safety standards pre-
scribed under this chapter, the Secretary may reject the certifi-
cation, assert United States Government jurisdiction, or take other
appropriate action to achieve adequate enforcement. The Secretary
shall give the authority notice and an opportunity for a hearing be-
fore taking final action under this subsection. When notice is given,
the burden of proof is on the authority to demonstrate that it is en-
forcing satisfactorily compliance with the prescribed standards.

§60106. State pipeline safety agreements

(a) GENERAL AUTHORITY.—If the Secretary of Transportation
does not receive a certification under section 60105 of this title, the
Secretary may make an agreement with a State authority (includ-
ing a municipality if the agreement applies to intrastate gas pipe-
line transportation) authorizing it to take necessary action. Each
agreement shall—

(1) establish an adequate program for record maintenance,
reporting, and inspection designed to assist compliance with
applicable safety standards prescribed under this chapter; and

(2) prescribe procedures for approval of plans of inspection
and maintenance substantially the same as required under sec-
tion 60108 (a) and (b) of this title.

(b) NoTIFICATION.—Each agreement shall require the State au-
thority to notify the Secretary promptly of a violation or probable
violation of an applicable safety standard discovered as a result of
action taken in carrying out an agreement under this section.

(c) MONITORING.—The Secretary may monitor a safety program
established under this section to ensure that the program complies
with the agreement. A State authority shall cooperate with the Sec-
retary under this subsection.

(d) ENDING AGREEMENTS.—The Secretary may end an agree-
ment made under this section when the Secretary finds that the
State authority has not complied with any provision of the agree-
ment. The Secretary shall give the authority notice and an oppor-
tunity for a hearing before ending an agreement. The finding and
decision to end the agreement shall be published in the Federal
Register and may not become effective for at least 15 days after the
date of publication.

§60107. State pipeline safety grants

(a) GENERAL AUTHORITY.—If a State authority files an applica-
tion not later than September 30 of a calendar year, the Secretary
of Transportation shall pay not more than 50 percent of the cost
of the personnel, equipment, and activities the authority reason-
ably requires during the next calendar year—
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(1) to carry out a safety program under a certification
under section 60105 of this title or an agreement under section
60106 of this title; or

(2) to act as an agent of the Secretary on interstate gas
pipeline facilities or interstate hazardous liquid pipeline facili-
ties.

(b) PAYMENTS.—After notifying and consulting with a State au-
thority, the Secretary may withhold any part of a payment when
the Secretary decides that the authority is not carrying out satis-
factorily a safety program or not acting satisfactorily as an agent.
The Secretary may pay an authority under this section only when
the authority ensures the Secretary that it will provide the remain-
ing costs of a safety program and that the total State amount spent
for a safety program (excluding grants of the United States Govern-
ment) will at least equal the average amount spent—

(1) for a gas safety program, for the fiscal years that ended
June 30, 1967, and June 30, 1968; and

(2) for a hazardous liquid safety program, for the fiscal
years that ended September 30, 1978, and September 30, 1979.
(c) APPORTIONMENT AND METHOD OF PAYMENT.—The Secretary

shall apportion the amount appropriated to carry out this section
among the States. A payment may be made under this section in
installments, in advance, or on a reimbursable basis.

(d) ADDITIONAL AUTHORITY AND CONSIDERATIONS.—(1) The
Secretary may prescribe—

(A) the form of, and way of filing, an application under this
section;

(B) reporting and fiscal procedures the Secretary considers
necessary to ensure the proper accounting of money of the Gov-
ernment; and

(C) qualifications for a State to meet to receive a payment
under this section, including qualifications for State employees
who perform inspection activities under section 60105 or 60106
of this title.

(2) The qualifications prescribed under paragraph (1)(C) of this
subsection may—

(A) consider the experience and training of the employee;

(B) order training or other requirements; and

(C) provide for approval of qualifications on a conditional
basis until specified requirements are met.

§60108. Inspection and maintenance

(a) PLANS.—(1) Each person owning or operating an intrastate
gas pipeline facility or hazardous liquid pipeline facility shall carry
out a current written plan (including any changes) for inspection
and maintenance of each facility used in the transportation and
owned or operated by the person. A copy of the plan shall be kept
at any office of the person the Secretary of Transportation con-
siders appropriate. The Secretary also may require a person own-
ing or operating a pipeline facility subject to this chapter to file a
plan for inspection and maintenance for approval.

(2) If the Secretary or a State authority responsible for enforc-
ing standards prescribed under this chapter decides that a plan re-
quired under paragraph (1) of this subsection is inadequate for safe
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operation, the Secretary or authority shall require the person to re-
vise the plan. Revision may be required only after giving notice and
an opportunity for a hearing. A plan required under paragraph (1)
must be practicable and designed to meet the need for pipeline
safety and must include terms designed to enhance the ability to
discover safety-related conditions described in section 60102(h)(1)
of this title. In deciding on the adequacy of a plan, the Secretary
or authority shall consider—

(A) relevant available pipeline safety information;

(B) the appropriateness of the plan for the particular kind
of pipeline transportation or facility;

(C) the reasonableness of the plan; and

(D) the extent to which the plan will contribute to public
safety and the protection of the environment.

(3) A plan required under this subsection shall be made avail-
able to the Secretary or State authority on request under section
60117 of this title.

(b) INSPECTION AND TESTING.—(1) The Secretary shall inspect
and require appropriate testing of a pipeline facility subject to this
chapter that is not covered by a certification under section 60105
of this title or an agreement under section 60106 of this title. The
Secretary shall decide on the frequency and type of inspection and
testing under this subsection on a case-by-case basis after consid-
ering the following:

(A) the location of the pipeline facility.

(B) the type, size, age, manufacturer, method of construc-
tion, and condition of the pipeline facility.

(C) the nature and volume of material transported through
the pipeline facility.

(D) the pressure at which that material is transported.

(E) climatic, geologic, and seismic characteristics (includ-
ing soil characteristics) and conditions of the area in which the
pipeline facility is located.

(F) existing and projected population and demographic
characteristics of the area in which the pipeline facility is lo-
cated.

(G) for a hazardous liquid pipeline facility, the proximity
of the area in which the facility is located to an area that is
unusually sensitive to environmental damage.

(H) the frequency of leaks.

(I) other factors the Secretary decides are relevant to the
safety of pipeline facilities.

(2) To the extent and in amounts provided in advance in an
appropriation law, the Secretary shall decide on the frequency of
inspection under paragraph (1) of this subsection. The Secretary
may reduce the frequency of an inspection of a master meter sys-
tem.

(3) Testing under this subsection shall use the most appro-
priate technology practicable.

(¢) PIPELINE FACILITIES OFFSHORE AND IN OTHER WATERS.—(1)
In this subsection—

(A) “abandoned” means permanently removed from service.

(B) “pipeline facility” includes an underwater abandoned
pipeline facility.
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(C) if a pipeline facility has no operator, the most recent
operator of the facility is deemed to be the operator of the facil-
ity.

(2)(A) Not later than May 16, 1993, on the basis of experience
with the inspections under section 3(h)(1)(A) of the Natural Gas
Pipeline Safety Act of 1968 or section 203(7 )(1)(A) of the Hazardous
Liquid Pipeline Safety Act of 1979, as appropriate, and any other
information available to the Secretary, the Secretary shall establish
a mandatory, systematic, and, where appropriate, periodic inspec-
tion program of—

(i) all offshore pipeline facilities; and

(ii) any other pipeline facility crossing under, over,
or through waters where a substantial likelihood of
commercial navigation exists, if the Secretary decides
that the location of the facility in those waters could
pose a hazard to navigation or public safety.

(B) In prescribing standards to carry out subparagraph (A) of
this paragraph—

(i) the Secretary shall identify what is a hazard to naviga-
tion with respect to an underwater abandoned pipeline facility;
and

(ii) for an underwater pipeline facility abandoned after Oc-
tober 24, 1992, the Secretary shall include requirements that
will lessen the potential that the facility will pose a hazard to
navigation and shall consider the relationship between water
depth and navigational safety and factors relevant to the local
marine environment.

(83)(A) The Secretary shall establish by regulation a program
requiring an operator of a pipeline facility described in paragraph
(2) of this subsection to report a potential or existing navigational
hazard involving that pipeline facility to the Secretary through the
appropriate Coast Guard office.

(B) The operator of a pipeline facility described in paragraph
(2) of this subsection that discovers any part of the pipeline facility
that is a hazard to navigation shall mark the location of the haz-
ardous part with a Coast-Guard-approved marine buoy or marker
and immediately shall notify the Secretary as provided by the Sec-
retary under subparagraph (A) of this paragraph. A marine buoy
or marker used under this subparagraph is deemed a pipeline sign
or right-of-way marker under section 60123(c) of this title.

(4)(A) The Secretary shall establish a standard that each pipe-
line facility described in paragraph (2) of this subsection that is a
hazard to navigation is buried not later than 6 months after the
date the condition of the facility is reported to the Secretary. The
Secretary may extend that 6-month period for a reasonable period
to ensure compliance with this paragraph.

(B) In prescribing standards for subparagraph (A) of this para-
graph for an underwater pipeline facility abandoned after October
24, 1992, the Secretary shall include requirements that will lessen
the potential that the facility will pose a hazard to navigation and
shall consider the relationship between water depth and naviga-
tional safety and factors relevant to the local marine environment.
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(5)(A) Not later than October 24, 1994, the Secretary shall
establish standards on what is an exposed offshore pipeline facility
and what is a hazard to navigation under this subsection.

(B) Not later than 6 months after the Secretary establishes
standards under subparagraph (A) of this paragraph, or October
24, 1995, whichever occurs first, the operator of each offshore pipe-
line facility not described in section 3(h)(1)(A) of the Natural Gas
Pipeline Safety Act of 1968 or section 203(7 )(1)(A) of the Hazardous
Liquid Pipeline Safety Act of 1979, as appropriate, shall inspect the
facility and report to the Secretary on any part of the facility that
is exposed or is a hazard to navigation. This subparagraph applies
only to a facility that is between the high water mark and the
point at which the subsurface is under 15 feet of water, as meas-
ured from mean low water. An inspection that occurred after Octo-
ber 3, 1989, may be used for compliance with this subparagraph if
the inspection conforms to the requirements of this subparagraph.

(C) The Secretary may extend the time period specified in sub-
paragraph (B) of this paragraph for not more than 6 months if the
operator of a facility satisfies the Secretary that the operator has
made a good faith effort, with reasonable diligence, but has been
unable to comply by the end of that period.

(6)(A) The operator of a pipeline facility abandoned after Octo-
ber 24, 1992, shall report the abandonment to the Secretary in a
way that specifies whether the facility has been abandoned prop-
erly according to applicable United States Government and State
requirements.

(B) Not later than October 24, 1995, the operator of a pipeline
facility abandoned before October 24, 1992, shall report to the Sec-
retary reasonably available information related to the facility, in-
cluding information that a third party possesses. The information
shall include the location, size, date, and method of abandonment,
whether the facility has been abandoned properly under applicable
law, and other relevant information the Secretary may require. Not
later than April 24, 1994, the Secretary shall specify how the infor-
mation shall be reported. The Secretary shall ensure that the Gov-
ernment maintains the information in a way accessible to appro-
priate Government agencies and State authorities.

(C) The Secretary shall request that a State authority having
information on a collision between a vessel and an underwater
pipeline facility report the information to the Secretary in a timely
way and make a reasonable effort to specify the location, date, and
severity of the collision. Chapter 35 of title 44 does not apply to
this subparagraph.

(7) The Secretary may not exempt from this chapter an off-
shore hazardous liquid pipeline facility only because the pipeline
facility transfers hazardous liquid in an underwater pipeline be-
tween a vessel and an onshore facility.

(d) REPLACING CAST IRON GAS PIPELINES.—(1) The Secretary
shall publish a notice on the availability of industry guidelines,
developed by the Gas Piping Technology Committee, for replacing
cast iron pipelines. Not later than 2 years after the guidelines be-
come available, the Secretary shall conduct a survey of gas pipeline
operators with cast iron pipe in their systems to establish—
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(A) the extent to which each operator has adopted a plan
for the safe management and replacement of cast iron;
(B) the elements of the plan, including the anticipated rate
of replacement; and
(C) the progress that has been made.
(2) Chapter 35 of title 44 does not apply to the conduct of the
survey.
(3) This subsection does not prevent the Secretary from devel-
oping Government guidelines or standards for cast iron gas pipe-
lines as the Secretary considers appropriate.

§60109. High-density population areas and environmentally
sensitive areas

(a) IDENTIFICATION REQUIREMENTS.—Not later than October
2}411, 1994, the Secretary of Transportation shall prescribe standards
that—

(1) establish criteria for identifying—

(A) by operators of gas pipeline facilities, each gas
pipeline facility (except a natural gas distribution line) lo-
cated in a high-density population area; and

(B) by operators of hazardous liquid pipeline facilities
and gathering lines—

(i) each hazardous liquid pipeline facility, whether
otherwise subject to this chapter, that crosses waters
where a substantial likelihood of commercial naviga-
tion exists or that is located in an area described in
the criteria as a high-density population area; and

(i1) each hazardous liquid pipeline facility and
gathering line, whether otherwise subject to this chap-
ter, located in an area that the Secretary, in consulta-
tion with the Administrator of the Environmental Pro-
tection Agency, describes as unusually sensitive to
environmental damage if there is a hazardous liquid
pipeline accident; and

(2) provide that the identification be carried out through
the inventory required under section 60102(e) of this title.

(b) AREAS To BE INCLUDED AS UNUSUALLY SENSITIVE.—When
describing areas that are unusually sensitive to environmental
damage if there is a hazardous liquid pipeline accident, the Sec-
retary shall consider areas where a pipeline rupture would likely
cause permanent or long-term environmental damage, including—

(1) locations near pipeline rights-of-way that are critical to
drinking water, including intake locations for community water
systems and critical sole source aquifer protection areas; and

(2) locations near pipeline rights-of-way that have been
identified as critical wetlands, riverine or estuarine systems,
national parks, wilderness areas, wildlife preservation areas or
refuges, wild and scenic rivers, or critical habitat areas for
threatened and endangered species.

§60110. Excess flow valves

(a) APPLICATION.—This section applies only to—
(1) a natural gas distribution system installed after the
effective date of regulations prescribed under this section; and
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(2) any other natural gas distribution system when repair
to the system requires replacing a part to accommodate install-
ing excess flow valves.

(b) INSTALLATION REQUIREMENTS AND CONSIDERATIONS.—Not
later than April 24, 1994, the Secretary of Transportation shall
prescribe standards on the circumstances, if any,! under which an
operator of a natural gas distribution system must install excess
flow valves in the system. The Secretary shall consider—

(1) the system design pressure;

(2) the system operating pressure;

(3) the types of customers to which the distribution system
supplies gas, including hospitals, schools, and commercial
enterprises;

(4) the technical feasibility and cost of installing, oper-
ating, and maintaining the valve;

(5) the public safety benefits of installing the valve;

(6) the location of customer meters; and

(7) other factors the Secretary considers relevant.

(c) NOTIFICATION OF AVAILABILITY.—(1) Not later than October
24, 1994, the Secretary shall prescribe standards requiring an oper-
ator of a natural gas distribution system to notify in writing its
customers having lines in which excess flow valves are not required
by law but can be installed according to the standards prescribed
under subsection (e) of this section, of—

(A) the availability of excess flow valves for installation in
the system;

(B) safety benefits to be derived from installation; and

(C) costs associated with installation, maintenance, and
replacement.

(2) The standards shall provide that, except when installation
is required under subsection (b) of this section, excess flow valves
shall be installed at the request of the customer if the customer
will pay all costs associated with installation.

(d) REPORT.—If the Secretary decides under subsection (b) of
this section that there are no circumstances under which an oper-
ator must install excess flow valves, the Secretary shall submit to
Congress a report on the reasons for the decision not later than 30
days after the decision is made.

(e) PERFORMANCE STANDARDS.—Not later than April 24, 1994,
the Secretary shall develop standards for the performance of excess
flow valves used to protect lines in a natural gas distribution sys-
tem. The Secretary may adopt industry accepted performance
standards in order to comply with the requirement under the pre-
ceding sentence. The standards shall be incorporated into regula-
tions the Secretary prescribes under this section. All excess flow
valves shall be installed according to the standards.

1Section 8(1) of the Accountable Pipeline Saftey and Partnership Act of 1996 (P.L. 104-304;
110 Stat. 3800) amended this section “ in the first sentence of subsection (b)(1)” by inserting
“, if any,” after “circumstances”. Probably should have amended the first sentence of subsection
(b) preceeding paragraph (1).



Sec. 60111 CH. 601—SAFETY 124

§60111. Financial responsibility for liquefied natural gas
facilities

(a) NOTICE.—When the Secretary of Transportation believes
that an operator of a liquefied natural gas facility does not have
adequate financial responsibility for the facility, the Secretary may
issue a notice to the operator about the inadequacy and the amount
of financial responsibility the Secretary considers adequate.

(b) HEARINGS.—An operator receiving a notice under sub-
section (a) of this section may have a hearing on the record not
later than 30 days after receiving the notice. The operator may
show why the Secretary should not issue an order requiring the op-
erator to demonstrate and maintain financial responsibility in at
least the amount the Secretary considers adequate.

(c) ORDERS.—After an opportunity for a hearing on the record,
the Secretary may issue the order if the Secretary decides it is jus-
tified in the public interest.

§60112. Pipeline facilities hazardous to life and property

(a) GENERAL AUTHORITY.—After notice and an opportunity for
a hearing, the Secretary of Transportation may decide a pipeline
facility is hazardous if the Secretary decides the facility is—

(1) hazardous to life, property, or the environment; or

(2) constructed or operated, or a component of the facility
is constructed or operated, with equipment, material, or a tech-
nique the Secretary decides is hazardous to life, property, or
the environment.

(b) CONSIDERATIONS.—In making a decision under subsection
(a) of this section, the Secretary shall consider, if relevant—

(1) the characteristics of the pipe and other equipment
used in the pipeline facility, including the age, manufacture,
physical properties, and method of manufacturing, con-
structing, or assembling the equipment;

(2) the nature of the material the pipeline facility trans-
ports, the corrosive and deteriorative qualities of the material,
the sequence in which the material are transported, and the
pressure required for transporting the material;

(3) the aspects of the area in which the pipeline facility is
located, including climatic and geologic conditions and soil
characteristics;

(4) the proximity of the area in which the hazardous liquid
pipeline facility is located to environmentally sensitive areas;

(5) the population density and population and growth pat-
terns of the area in which the pipeline facility is located;

(6) any recommendation of the National Transportation
Safety Board made under another law; and

('7) other factors the Secretary considers appropriate.

(c) OPPORTUNITY FOR STATE COMMENT.—The Secretary shall
provide, to any appropriate official of a State in which a pipeline
facility is located and about which a proceeding has begun under
this section, notice and an opportunity to comment on an agree-
ment the Secretary proposes to make to resolve the proceeding.
State comment shall incorporate comments of affected local offi-
cials.
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(d) CORRECTIVE ACTION ORDERS.—If the Secretary decides
under subsection (a) of this section that a pipeline facility is haz-
ardous, the Secretary shall order the operator of the facility to take
necessary corrective action, including suspended or restricted use of
the facility, physical inspection, testing, repair, replacement, or
other appropriate action.

(e) WAIVER OF NOTICE AND HEARING IN EMERGENCY.—The Sec-
retary may waive the requirements for notice and an opportunity
for a hearing under this section and issue expeditiously an order
under this section if the Secretary decides failure to issue the order
expeditiously will result in likely serious harm to life, property, or
the environment. An order under this subsection shall provide an
opportunity for a hearing as soon as practicable after the order is
issued.

§60113. Customer-owned natural gas service lines

Not later than October 24, 1993, the Secretary of Transpor-
tation shall prescribe standards requiring an operator of a natural
gas distribution pipeline that does not maintain customer-owned
natural gas service lines up to building walls to advise its cus-
tomers of—

(1) the requirements for maintaining those lines;

(2) any resources known to the operator that could assist
customers in carrying out the maintenance;

(3) information the operator has on operating and main-
taining its lines that could assist customers; and

(4) the potential hazards of not maintaining the lines.

§60114. One-call notification systems

(a) MINIMUM REQUIREMENTS.—The Secretary of Transportation
shall prescribe regulations providing minimum requirements for
establishing and operating a one-call notification system for a State
to adopt that will notify an operator of a pipeline facility of activity
in the vicinity of the facility that could threaten the safety of the
facility. The regulations shall include the following:

(1) a requirement that the system apply to all areas of the
State containing underground pipeline facilities.

(2) a requirement that a person intending to engage in an
activity the Secretary decides could cause physical damage to
an underground facility must contact the appropriate system to
establish if there are underground facilities present in the area
of the intended activity.

(3) a requirement that all operators of underground pipe-
line facilities participate in an appropriate one-call notification
system.

(4) qualifications for an operator of a facility, a private con-
tractor, or a State or local authority to operate a system.

(5) procedures for advertisement and notice of the avail-
ability of a system.

(6) a requirement about the information to be provided by
a person contacting the system under clause (2) of this sub-
section.
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(7) a requirement for the response of the operator of the
system and of the facility after they are contacted by an indi-
vidual under this subsection.

(8) a requirement that each State decide whether the sys-
tem will be toll free.

(9) a requirement for sanctions substantially the same as
provided under sections 60120 and 60122 of this title.

(b) MARKING FACILITIES.—On notification by an operator of a
damage prevention program or by a person planning to carry out
demolition, excavation, tunneling, or construction in the vicinity of
a pipeline facility, the operator of the facility shall mark accurately,
in a reasonable and timely way, the location of the pipeline facili-
ties in the vicinity of the demolition, excavation, tunneling, or con-
struction.

(d)* RELATIONSHIP TO OTHER LAWS.—This section and regula-
tions prescribed under this section do not affect the liability estab-
lished under a law of the United States or a State for damage
caused by an activity described in subsection (a)(2) of this section.

§60115. Technical safety standards committees

(a) ORGANIZATION.—The Technical Pipeline Safety Standards
Committee and the Technical Hazardous Liquid Pipeline Safety
Standards Committee are committees in the Department of Trans-
portation. The committees referred to in the preceding sentence
shall serve as peer review committees for carrying out this chapter.
Peer reviews conducted by the committees shall be treated for pur-
poses of all Federal laws relating to risk assessment and peer re-
view (including laws that take effect after the date of the enact-
ment of the Accountable Pipeline Safety and Partnership Act of
1996) as meeting any peer review requirements of such laws.

(b) CoMPOSITION AND APPOINTMENT.—(1) The Technical Pipe-
line Safety Standards Committee is composed of 15 members ap-
pointed by the Secretary of Transportation after consulting with
public and private agencies concerned with the technical aspect of
transporting gas or operating a gas pipeline facility. Each member
must be experienced in the safety regulation of transporting gas
and of gas pipeline facilities or technically qualified, by training,
experience, or knowledge in at least one field of engineering appli-
cable to transporting gas or operating a gas pipeline facility, to
evalluate gas pipeline safety standards or risk management prin-
ciples.

(2) The Technical Hazardous Liquid Pipeline Safety Standards
Committee is composed of 15 members appointed by the Secretary
after consulting with public and private agencies concerned with
the technical aspect of transporting hazardous liquid or operating
a hazardous liquid pipeline facility. Each member must be experi-
enced in the safety regulation of transporting hazardous liquid and
of hazardous liquid pipeline facilities or technically qualified, by
training, experience, or knowledge in at least one field of engineer-

1So0 in law. No subsection (c) exists. Section 20(d)(2) of the Accountable Pipeline Safety and
Partnership Act of 1996 (P.L. 104-304; 110 Stat. 3804) repealed subsections (b) and (d). Para-
graph (3) of such section redesignated subsections (¢) and (e) as subsections (b) and (d), respec-
tively. This amendmendment probably should have redesignated subsections (¢) and (e) as sub-
sections (b) and (c), respectively.
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ing applicable to transporting hazardous liquid or operating a haz-
ardous liquid pipeline facility, to evaluate hazardous liquid pipeline
safety standards or risk management principles.

(3) The members of each committee are appointed as follows:

(A) 5 individuals selected from departments, agencies, and
iSnstrumentalities of the United States Government and of the

tates.

(B) 5 individuals selected from the natural gas or haz-
ardous liquid industry, as appropriate, after consulting with in-
dustry representatives.

(C) 5 individuals selected from the general public.

(4)(A) Two of the individuals selected for each committee under
paragraph (3)(A) of this subsection must be State commissioners.
The Secretary shall consult with the national organization of State
commissions before selecting those 2 individuals.

(B) At least 3 of the individuals selected for each committee
under paragraph (3)(B) of this subsection must be currently in the
active operation of natural gas pipelines or hazardous liquid pipe-
line facilities, as appropriate. At least 1 of the individuals selected
for each committee under paragraph (3)(B) shall have education,
background, or experience in risk assessment and cost-benefit anal-
ysis. The Secretary shall consult with the national organizations
representing the owners and operators of pipeline facilities before
selecting individuals under paragraph (3)(B).

(C) Two of the individuals selected for each committee under
paragraph (3)(C) of this subsection must have education, back-
ground, or experience in environmental protection or public safety.
At least 1 of the individuals selected for each committee under
paragraph (3)(C) shall have education, background, or experience
in risk assessment and cost-benefit analysis. At least one indi-
vidual selected for each committee under paragraph (3)(C) may not
have a financial interest in the pipeline, petroleum, or natural gas
industries.

(¢) COMMITTEE REPORTS ON PROPOSED STANDARDS.—(1) The
Secretary shall give to—

(A) the Technical Pipeline Safety Standards Committee
each standard proposed under this chapter for transporting gas
and for gas pipeline facilities including the risk assessment
information and other analyses supporting each proposed
standard; and

(B) the Technical Hazardous Liquid Pipeline Safety Stand-
ards Committee each standard proposed under this chapter for
transporting hazardous liquid and for hazardous liquid pipe-
line facilities including the risk assessment information and
other analyses supporting each proposed standard.

(2) Not later than 90 days after receiving the proposed stand-
ard and supporting analyses, the appropriate committee shall pre-
pare and submit to the Secretary a report on the technical feasi-
bility, reasonableness, cost-effectiveness, and practicability of the
proposed standard and include in the report recommended actions.
The Secretary shall publish each report, including any rec-
ommended actions and minority views. The report if timely made
is part of the proceeding for prescribing the standard. The Sec-
retary is not bound by the conclusions of the committee. However,
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if the Secretary rejects the conclusions of the committee, the Sec-
retary shall publish the reasons.

(3) The Secretary may prescribe a standard after the end of the
90-day period.

(d) PROPOSED COMMITTEE STANDARDS AND PoLicY DEVELOP-
MENT RECOMMENDATIONS.—(1) The Technical Pipeline Safety
Standards Committee may propose to the Secretary a safety stand-
ard for transporting gas and for gas pipeline facilities. The Tech-
nical Hazardous Liquid Pipeline Safety Standards Committee may
propose to the Secretary a safety standard for transporting haz-
ardous liquid and for hazardous liquid pipeline facilities.

(2) If requested by the Secretary, a committee shall make pol-
icy development recommendations to the Secretary.

(e) MEETINGS.—Each committee shall meet with the Secretary
at least up to 4 times annually. Each committee proceeding shall
be recorded. The record of the proceeding shall be available to the
public.

(f) EXPENSES.—A member of a committee under this section is
entitled to expenses under section 5703 of title 5. A payment under
this subsection does not make a member an officer or employee of
the Government. This subsection does not apply to members regu-
larly employed by the Government.

§60116. Public education programs

Under regulations the Secretary of Transportation prescribes,
each owner or operator of a gas pipeline facility shall carry out a
program to educate the public on the use of a one-call notification
system prior to excavation, the possible hazards associated with
gas leaks, and the importance of reporting gas odors and leaks to
the appropriate authority. The Secretary may develop material
suitable for use in the program.

§60117. Administrative

(a) GENERAL AUTHORITY.—To carry out this chapter, the Sec-
retary of Transportation may conduct investigations, make reports,
issue subpenas, conduct hearings, require the production of records,
take depositions, and conduct research, testing, development, dem-
onstration, and training activities and promotional activities relat-
ing to prevention of damage to pipeline facilities. The Secretary
may not charge a tuition-type fee for training State or local govern-
ment personnel in the enforcement of regulations prescribed under
this chapter.

(b) RECORDS, REPORTS, AND INFORMATION.—To enable the Sec-
retary to decide whether a person owning or operating a pipeline
facility is complying with this chapter and standards prescribed or
orders issued under this chapter, the person shall—

(1) maintain records, make reports, and provide informa-
tion the Secretary requires; and
(2) make the records, reports, and information available
when the Secretary requests.
The Secretary may require owners and operators of gathering lines
to provide the Secretary information pertinent to the Secretary’s
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ability to make a determination as to whether and to what extent
to regulate gathering lines. 1

(c) ENTRY AND INSPECTION.—An officer, employee, or agent of
the Department of Transportation designated by the Secretary, on
display of proper credentials to the individual in charge, may enter
premises to inspect the records and property of a person at a rea-
sonable time and in a reasonable way to decide whether a person
is complying with this chapter and standards prescribed or orders
issued under this chapter.

(d) CONFIDENTIALITY OF INFORMATION.—Information related to
a confidential matter referred to in section 1905 of title 18 that is
obtained by the Secretary or an officer, employee, or agent in car-
rying out this section may be disclosed only to another officer or
employee concerned with carrying out this chapter or in a pro-
ceeding under this chapter.

(e) USE OF ACCIDENT REPORTS.—(1) Each accident report made
by an officer, employee, or agent of the Department may be used
in a judicial proceeding resulting from the accident. The officer,
employee, or agent may be required to testify in the proceeding
about the facts developed in investigating the accident. The report
shall be made available to the public in a way that does not iden-
tify an individual.

(2) Each report related to research and demonstration projects
and related activities is public information.

(f) TESTING FACILITIES INVOLVED IN ACCIDENTS.—The Sec-
retary may require testing of a part of a pipeline facility subject to
this chapter that has been involved in or affected by an accident
only after—

(1) notifying the appropriate State official in the State in
which the facility is located; and

(2) attempting to negotiate a mutually acceptable plan for
testing with the owner of the facility and, when the Secretary
cBonsi((iiers appropriate, the National Transportation Safety

oard.

(g) PROVIDING SAFETY INFORMATION.—On request, the Sec-
retary shall provide the Federal Energy Regulatory Commission or
appropriate State authority with information the Secretary has on
the safety of material, operations, devices, or processes related to
pipeline transportation or operating a pipeline facility.

(h) COOPERATION.—The Secretary may—

(1) advise, assist, and cooperate with other departments,
agencies, and instrumentalities of the United States Govern-
ment, the States, and public and private agencies and persons
in planning and developing safety standards and ways to in-
spect and test to decide whether those standards have been
complied with,;

(2) consult with and make recommendations to other
departments, agencies, and instrumentalities of the Govern-
ment, State and local governments, and public and private
agencies and persons to develop and encourage activities, in-
cluding the enactment of legislation, that will assist in car-

1The amendment made by section 12(1) of the Accountable Pipeline Safety and Partnership
Act of 1996 (P.L. 104-304; 110 Stat. 3802) to subsection (b) was not clear as to the indentation,
but was executed so that the margin for this sentence is flush full measure.
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rying out this chapter and improve State and local pipeline
safety programs; and

(3) participate in a proceeding involving safety require-
ments related to a liquefied natural gas facility before the

Commission or a State authority.

(i) PROMOTING COORDINATION.—(1) After consulting with
appropriate State officials, the Secretary shall establish procedures
to promote more effective coordination between departments, agen-
cies, and instrumentalities of the Government and State authori-
ties with regulatory authority over pipeline facilities about re-
sponses to a pipeline accident.

(2) In consultation with the Occupational Safety and Health
Administration, the Secretary shall establish procedures to notify
the Administration of any pipeline accident in which an excavator
that has caused damage to a pipeline may have violated a regula-
tion of the Administration.

(j) WITHHOLDING INFORMATION FROM CONGRESS.—This section
does not authorize information to be withheld from a committee of
Congress authorized to have the information.

(k) AUTHORITY FOR COOPERATIVE AGREEMENTS.—To carry out
this chapter, the Secretary may enter into grants, cooperative
agreements, and other transactions with any person, agency, or
instrumentality of the United States, any unit of State or local gov-
ernment, any educational institution, or any other entity to further
the objectives of this chapter. The objectives of this chapter include
the development, improvement, and promotion of one-call damage
prevention programs, research, risk assessment, and mapping.

§60118. Compliance and waivers

(a) GENERAL REQUIREMENTS.—A person owning or operating a
pipeline facility shall—

(1) comply with applicable safety standards prescribed
under this chapter, except as provided in this section or in sec-
tion 60126;

(2) prepare and carry out a plan for inspection and mainte-
nance required under section 60108(a) and (b) of this title; and

(3) allow access to or copying of records, make reports and
provide information, and allow entry or inspection required
under section 60117(a)—(d) of this title.

(b) COMPLIANCE ORDERS.—The Secretary of Transportation
may issue orders directing compliance with this chapter, an order
under section 60126, or a regulation prescribed under this chapter.
Aln order shall state clearly the action a person must take to com-
ply.

(c) WAIVERS BY SECRETARY.—On application of a person own-
ing or operating a pipeline facility, the Secretary by order may
waive compliance with any part of an applicable standard pre-
scribed under this chapter on terms the Secretary considers appro-
priate, if the waiver is not inconsistent with pipeline safety. The
Secretary shall state the reasons for granting a waiver under this
subsection. The Secretary may act on a waiver only after notice
and an opportunity for a hearing.

(d) WAIVERS BY STATE AUTHORITIES.—If a certification under
section 60105 of this title or an agreement under section 60106 of
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this title is in effect, the State authority may waive compliance
with a safety standard to which the certification or agreement ap-
plies in the same way and to the same extent the Secretary may
waive compliance under subsection (c) of this section. However, the
authority must give the Secretary written notice of the waiver at
least 60 days before its effective date. If the Secretary makes a
written objection before the effective date of the waiver, the waiver
is stayed. After notifying the authority of the objection, the Sec-
retary shall provide a prompt opportunity for a hearing. The Sec-
retary shall make the final decision on granting the waiver.

§60119. Judicial review

(a) REVIEW OF REGULATIONS AND WAIVER ORDERS.—(1) Except
as provided in subsection (b) of this section, a person adversely af-
fected by a regulation prescribed under this chapter or an order
issued about an application for a waiver under section 60118(c) or
(d) of this title may apply for review of the regulation or order by
filing a petition for review in the United States Court of Appeals
for the District of Columbia Circuit or in the court of appeals of the
United States for the circuit in which the person resides or has its
principal place of business. The petition must be filed not later
than 89 days after the regulation is prescribed or order is issued.
The clerk of the court immediately shall send a copy of the petition
to the Secretary of Transportation.

(2) A judgment of a court under paragraph (1) of this sub-
section may be reviewed only by the Supreme Court under section
1254 of title 28. A remedy under paragraph (1) is in addition to any
other remedies provided by law.

(b) REVIEW OF FINANCIAL RESPONSIBILITY ORDERS.—(1) A per-
son adversely affected by an order issued under section 60111 of
this title may apply for review of the order by filing a petition for
review in the appropriate court of appeals of the United States.
The petition must be filed not later than 60 days after the order
is issued. Findings of fact the Secretary makes are conclusive if
supported by substantial evidence.

(2) A judgment of a court under paragraph (1) of this sub-
section may be reviewed only by the Supreme Court under section
1254(1) of title 28.

§60120. Enforcement

(a) Cvi. ACTIONS.—(1) On the request of the Secretary of
Transportation, the Attorney General may bring a civil action in an
appropriate district court of the United States to enforce this chap-
ter or a regulation prescribed or order issued under this chapter.
The court may award appropriate relief, including punitive dam-
ages.

(2) At the request of the Secretary, the Attorney General may
bring a civil action in a district court of the United States to re-
quire a person to comply immediately with a subpena or to allow
an officer, employee, or agent authorized by the Secretary to enter
the premises, and inspect the records and property, of the person
to decide whether the person is complying with this chapter. The
action may be brought in the judicial district in which the defend-
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ant resides, is found, or does business. The court may punish a fail-
ure to obey the order as a contempt of court.

(b) JURY TRIAL DEMAND.—In a trial for criminal contempt for
violating an injunction issued under this section, the violation of
which is also a violation of this chapter, the defendant may de-
mand a jury trial. The defendant shall be tried as provided in rule
42(b) of the Federal Rules of Criminal Procedure (18 App. U.S.C.).

(¢) EFFECT ON TORT LIABILITY.—This chapter does not affect
the tort liability of any person.

§60121. Actions by private persons

(a) GENERAL AUTHORITY.—(1) A person may bring a civil action
in an appropriate district court of the United States for an injunc-
tion against another person (including the United States Govern-
ment and other governmental authorities to the extent permitted
under the 11th amendment to the Constitution) for a violation of
this chapter or a regulation prescribed or order issued under this
chapter. However, the person—

(A) may bring the action only after 60 days after the per-
son has given notice of the violation to the Secretary of Trans-
portation or to the appropriate State authority (when the viola-
tion is alleged to have occurred in a State certified under sec-
tion 60105 of this title) and to the person alleged to have com-
mitted the violation;

(B) may not bring the action if the Secretary or authority
has begun and diligently is pursuing an administrative pro-
ceeding for the violation; and

(C) may not bring the action if the Attorney General of the
United States, or the chief law enforcement officer of a State,
has begun and diligently is pursuing a judicial proceeding for
the violation.

(2) The Secretary shall prescribe the way in which notice is
given under this subsection.

(38) The Secretary, with the approval of the Attorney General,
or the Attorney General may intervene in an action under para-
graph (1) of this subsection.

(b) CosTs AND FEES.—The court may award costs, reasonable
expert witness fees, and a reasonable attorney’s fee to a prevailing
plaintiff in a civil action under this section. The court may award
costs to a prevailing defendant when the action is unreasonable,
frivolous, or meritless. In this subsection, a reasonable attorney’s
fee is a fee—

(1) based on the actual time spent and the reasonable ex-
penses of the attorney for legal services provided to a person
under this section; and

(2) computed at the rate prevailing for providing similar
services for actions brought in the court awarding the fee.

(¢c) STATE VIOLATIONS AS VIOLATIONS OF THIS CHAPTER.—In
this section, a violation of a safety standard or practice of a State
is deemed to be a violation of this chapter or a regulation pre-
scribed or order issued under this chapter only to the extent the
standard or practice is not more stringent than a comparable min-
imum safety standard prescribed under this chapter.
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(d) ADDITIONAL REMEDIES.—A remedy under this section is in
addition to any other remedies provided by law. This section does
not restrict a right to relief that a person or a class of persons may
have under another law or at common law.

§60122. Civil penalties

(a) GENERAL PENALTIES.—(1) A person that the Secretary of
Transportation decides, after written notice and an opportunity for
a hearing, has violated section 60114(c) or 60118(a) of this title or
a regulation prescribed or order issued under this chapter is liable
to the United States Government for a civil penalty of not more
than $25,000 for each violation. A separate violation occurs for
each day the violation continues. The maximum civil penalty under
this paragraph for a related series of violations is $500,000.

(2) A person violating a standard or order under section 60103
or 60111 of this title is liable to the Government for a civil penalty
of not more than $50,000 for each violation. A penalty under this
paragraph may be imposed in addition to penalties imposed under
paragraph (1) of this subsection.

(b) PENALTY CONSIDERATIONS.—In determining the amount of
a civil penalty under this section, the Secretary shall consider—

(1) the nature, circumstances, and gravity of the violation;

(2) with respect to the violator, the degree of culpability,
any history of prior violations, the ability to pay, and any effect
on ability to continue doing business;

(3) good faith in attempting to comply; and

(4) other matters that justice requires.

(¢) COLLECTION AND COMPROMISE.—(1) The Secretary may re-
quest the Attorney General to bring a civil action in an appropriate
district court of the United States to collect a civil penalty imposed
under this section.

(2) The Secretary may compromise the amount of a civil pen-
alt;i imposed under this section before referral to the Attorney Gen-
eral.

(d) SETOFF.—The Government may deduct the amount of a
civil penalty imposed or compromised under this section from
amounts it owes the person liable for the penalty.

(e) DEPOSIT IN TREASURY.—Amounts collected under this sec-
tion shall be deposited in the Treasury as miscellaneous receipts.

(f) PROHIBITION ON MULTIPLE PENALTIES FOR SAME ACT.—Sep-
arate penalties for violating a regulation prescribed under this
chapter and for violating an order under section 60112 or 60118(b)
of this title may not be imposed under this chapter if both viola-
tions are based on the same act.

§60123. Criminal penalties

(a) GENERAL PENALTY.—A person knowingly and willfully vio-
lating section 60114(c), 60118(a), or 60128 of this title or a regula-
tion prescribed or order issued under this chapter shall be fined
under title 18, imprisoned for not more than 5 years, or both.

(b) PENALTY FOR DAMAGING OR DESTROYING FACILITY.—A per-
son knowingly and willfully damaging or destroying, or attempting
to damage or destroy, an interstate gas pipeline facility or inter-
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state hazardous liquid pipeline facility shall be fined under title 18,
imprisoned for not more than 15 years, or both.

(c) PENALTY FOR DAMAGING OR DESTROYING SIGN.—A person
knowingly and willfully defacing, damaging, removing, or destroy-
ing a pipeline sign or right-of-way marker required by a law or reg-
ulation of the United States shall be fined under title 18, impris-
oned for not more than one year, or both.

(d) PENALTY FOR NOT USING ONE-CALL NOTIFICATION SYSTEM
OR NoT HEEDING LOCATION INFORMATION OR MARKINGS.—A person
shall be fined under title 18, imprisoned for not more than 5 years,
or both, if the person knowingly and willfully—

(1) engages in an excavation activity—

(A) without first using an available one-call notifica-
tion system to establish the location of underground facili-
ties in the excavation area; or

(B) without paying attention to appropriate location
information or markings the operator of a pipeline facility
establishes; and
(2) subsequently damages—

(A) a pipeline facility that results in death, serious
bodily harm, or actual damage to property of more than
$50,000;

(B) a pipeline facility that does not report the damage
promptly to the operator of the pipeline facility and to
other appropriate authorities; or

(C) a hazardous liquid pipeline facility that results in
the release of more than 50 barrels of product.

§60124. Biennial reports

(a) SUBMISSION AND CONTENTS.—Not later than August 15,
1997, and every 2 years thereafter, the Secretary of Transportation
shall submit to Congress a report on carrying out this chapter for
the 2 immediately preceding calendar years for gas and a report on
carrying out this chapter for such period for hazardous liquid. Each
report shall include the following information about the prior year
for gas or hazardous liquid, as appropriate:

(1) a thorough compilation of the leak repairs, accidents,
and casualties and a statement of cause when investigated and
established by the National Transportation Safety Board.

(2) a list of applicable pipeline safety standards prescribed
under this chapter including identification of standards pre-
scribed during the year.

(3) a summary of the reasons for each waiver granted
under section 60118(c) and (d) of this title.

(4) an evaluation of the degree of compliance with applica-
ble safety standards, including a list of enforcement actions
and compromises of alleged violations by location and company
name.

(5) a summary of outstanding problems in carrying out
this chapter, in order of priority.

(6) an analysis and evaluation of—

(A) research activities, including their policy implica-
tions, completed as a result of the United States Govern-
ment and private sponsorship; and
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(B) technological progress in safety achieved.

(7) a list, with a brief statement of the issues, of completed
or pending judicial actions under this chapter.

(8) the extent to which technical information was distrib-
uted to the scientific community and consumer-oriented infor-
mation was made available to the public.

(9) a compilation of certifications filed under section 60105
of this title that were—

(A) in effect; or
(B) rejected in any part by the Secretary and a sum-
mary of the reasons for each rejection.

(10) a compilation of agreements made under section
60106 of this title that were—

(A) in effect; or
(B) ended in any part by the Secretary and a summary
of the reasons for ending each agreement.

(11) a description of the number and qualifications of State
pipeline safety inspectors in each State for which a certification
under section 60105 of this title or an agreement under section
60106 of this title is in effect and the number and qualifica-
tions of inspectors the Secretary recommends for that State.

(12) recommendations for legislation the Secretary con-
siders necessary—

(A) to promote cooperation among the States in
improving—
(1) gas pipeline safety; or
(i1) hazardous liquid pipeline safety programs; and
(B) to strengthen the national gas pipeline safety pro-
gram.
(b) SuBMISSION OF ONE REPORT.—The Secretary may submit
one report to carry out subsection (a) of this section.

§60125. Authorization of appropriations

(a) GAs AND HAzarDOUS LiQUID.—To carry out this chapter
(except for sections 60107 and 60114(b)) related to gas and haz-
ardous liquid, there are authorized to be appropriated to the
Department of Transportation—

(1) $19,448,000 for fiscal year 1996;

(2) $20,028,000 for fiscal year 1997, of which $14,600,000
is to be derived from user fees for fiscal year 1997 collected
under section 60301 of this title;

(3) $20,729,000 for fiscal year 1998, of which $15,100,000
is to be derived from user fees for fiscal year 1998 collected
under section 60301 of this title;

(4) $21,442,000 for fiscal year 1999, of which $15,700,000
is to be derived from user fees for fiscal year 1999 collected
under section 60301 of this title; and

(5) $22,194,000 for fiscal year 2000, of which $16,300,000
is to be derived from user fees for fiscal year 2000 collected
under section 60301 of this title.

(b) HAZARDOUS L1QUID.—Not more than the following amounts
may be appropriated to the Secretary to carry out this chapter (ex-
cept sections 60107 and 60114(b)) related to hazardous liquid:
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(1) $1,728,500 for the fiscal year ending September 30,

1993.

(2) $1,866,800 for the fiscal year ending September 30,

1994.

(3) $2,000,000 for the fiscal year ending September 30,

1995.

(¢) STATE GRANTS.—(1) Not more than the following amounts
may be appropriated to the Secretary to carry out section 60107 of
this title:

(A) $7,750,000 for the fiscal year ending September 30,

1993.

(B) $9,000,000 for the fiscal year ending September 30,
994

(C) $10,000,000 for the fiscal year ending September 30,
1995.

(D) $12,000,000 for fiscal year 1996.

(E) $14,000,000 for fiscal year 1997, of which $12,500,000
is to be derived from user fees for fiscal year 1997 collected
under section 60301 of this title.

(F) $14,490,000 for fiscal year 1998, of which $12,900,000
is to be derived from user fees for fiscal year 1998 collected
under section 60301 of this title.

(G) $15,000,000 for fiscal year 1999, of which $13,300,000
is to be derived from user fees for fiscal year 1999 collected
under section 60301 of this title.

(H) $15,524,000 for fiscal year 2000, of which $13,700,000
is to be derived from user fees for fiscal year 2000 collected
under section 60301 of this title.

(2) At least 5 percent of amounts appropriated to carry out
United States Government grants-in-aid programs for a fiscal year
are available only to carry out section 60107 of this title related to
hazardous liquid.

(3) Not more than 20 percent of a pipeline safety program
grant under section 60107 of this title may be allocated to indirect
expenses.

(d) GRANTS FOR ONE-CALL NOTIFICATION SYSTEMS.—Not more
than $ may be appropriated to the Secretary for the fis-
cal year ending September 30, 19_, to carry out section 60114(b)
of this title. Amounts under this subsection remain available until
expended.

(e) CREDITING APPROPRIATIONS FOR EXPENDITURES FOR TRAIN-
ING.—The Secretary may credit to an appropriation authorized
under subsection (a) or (b) of this section amounts received from
sources other than the Government for reimbursement for expenses
incurred by the Secretary in providing training.

(f) AVAILABILITY OF UNUSED AMOUNTS FOR GRANTS.—(1) The
Secretary shall make available for grants to States amounts appro-
priated for each of the fiscal years that ended September 30, 1986,
and 1987, that have not been expended in making grants under
section 60107 of this title.

(2) A grant under this subsection is available to a State that
after December 31, 1987—

(A) undertakes a new responsibility under section 60105 of
this title; or
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(B) implements a one-call damage prevention program
established under State law.

(3) This subsection does not authorize a State to receive more
than 50 percent of its allowable pipeline safety costs from a grant
under this chapter.

(4) A State may receive not more than $75,000 under this sub-
section.

(5) Amounts under this subsection remain available until ex-
pended.

§60126. Risk management

(a) R1ISK MANAGEMENT PROGRAM DEMONSTRATION PROJECTS.—

(1) IN GENERAL.—The Secretary shall establish risk man-
agement demonstration projects—

(A) to demonstrate, through the voluntary participa-
tion by owners and operators of gas pipeline facilities and
hazardous liquid pipeline facilities, the application of risk
management; and

(B) to evaluate the safety and cost-effectiveness of the
program.

(2) EXEMPTIONS.—In carrying out a demonstration project
under this subsection, the Secretary, by order—

(A) may exempt an owner or operator of the pipeline
facility covered under the project (referred to in this sub-
section as a “covered pipeline facility”), from the applica-
bility of all or a portion of the requirements under this
chapter that would otherwise apply to the covered pipeline
facility; and

(B) shall exempt, for the period of the project, an
owner or operator of the covered pipeline facility, from the
applicability of any new standard that the Secretary pro-
mulgates under this chapter during the period of that par-
ticipation, with respect to the covered facility.

(b) REQUIREMENTS.—In carrying out a demonstration project
under this section, the Secretary shall—

(1) invite owners and operators of pipeline facilities to sub-
mit risk management plans for timely approval by the Sec-
retary;

(2) require, as a condition of approval, that a risk manage-
ment plan submitted under this subsection contain measures
that are designed to achieve an equivalent or greater overall
level of safety than would otherwise be achieved through com-
pliance with the standards contained in this chapter or pro-
mulgated by the Secretary under this chapter;

(3) provide for—

(A) collaborative government and industry training;

(B) methods to measure the safety performance of risk
management plans;

(C) the development and application of new tech-
nologies;

(D) the promotion of community awareness concerning
how the overall level of safety will be maintained or en-
hanced by the demonstration project;
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(E) the development of models that categorize the
risks inherent to each covered pipeline facility, taking into
consideration the location, volume, pressure, and material
transported or stored by that pipeline facility;

(F) the application of risk assessment and risk man-
agement methodologies that are suitable to the inherent
risks that are determined to exist through the use of mod-
els developed under subparagraph (E);

(G) the development of project elements that are nec-
essary to ensure that—

(1) the owners and operators that participate in
the demonstration project demonstrate that they are
effectively managing the risks referred to in subpara-
graph (E); and

(i) the risk management plans carried out under
the demonstration project under this subsection can be
audited,;

(H) a process whereby an owner or operator of a pipe-
line facility is able to terminate a risk management plan
or, with the approval of the Secretary, to amend, modify,
or otherwise adjust a risk management plan referred to in
paragraph (1) that has been approved by the Secretary
pursuant to that paragraph to respond to—

(i) changed circumstances; or

(i) a determination by the Secretary that the
owner or operator is not achieving an overall level of
safety that is at least equivalent to the level that
would otherwise be achieved through compliance with
the standards contained in this chapter or promul-
gated by the Secretary under this chapter;

(I) such other elements as the Secretary, with the
agreement of the owners and operators that participate in
the demonstration project under this section, determines to
further the purposes of this section; and

(J) an opportunity for public comment in the approval
process; and
(4) in selecting participants for the demonstration project,

take into consideration the past safety and regulatory perform-

ance of each applicant who submits a risk management plan

pursuant to paragraph (1).

(c) EMERGENCIES AND REVOCATIONS.—Nothing in this section
diminishes or modifies the Secretary’s authority under this title to
act in case of an emergency. The Secretary may revoke any exemp-
tion granted under this section for substantial noncompliance with
the terms and conditions of an approved risk management plan.

(d) PARTICIPATION BY STATE AUTHORITY.—In carrying out this
section, the Secretary may provide for consultation by a State that
has in effect a certification under section 60105. To the extent that
a demonstration project comprises an intrastate natural gas pipe-
line or an intrastate hazardous liquid pipeline facility, the Sec-
retary may make an agreement with the State agency to carry out
the duties of the Secretary for approval and administration of the
project.
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(e) REPORT.—Not later than March 31, 2000, the Secretary
shall transmit to the Congress a report on the results of the dem-
onstration projects carried out under this section that includes—

(1) an evaluation of each such demonstration project, in-
cluding an evaluation of the performance of each participant in
that project with respect to safety and environmental protec-
tion; and

(2) recommendations concerning whether the applications
of risk management demonstrated under the demonstration
project should be incorporated into the Federal pipeline safety
program under this chapter on a permanent basis.

§60127. Population encroachment

(a) LAND USE RECOMMENDATIONS.—The Secretary of Transpor-
tation shall make available to an appropriate official of each State,
as determined by the Secretary, the land use recommendations of
the special report numbered 219 of the Transportation Research
Board, entitled “Pipelines and Public Safety”.

(b) EVALUATION.—The Secretary shall—

(1) evaluate the recommendations in the report referred to

in subsection (a);

(2) determine to what extent the recommendations are
being implemented;

(3) consider ways to improve the implementation of the
recommendations; and

(4) consider other initiatives to further improve awareness
of local planning and zoning entities regarding issues involved
with population encroachment in proximity to the rights-of-way
of any interstate gas pipeline facility or interstate hazardous
liquid pipeline facility.

§60128. Dumping within pipeline rights-of-way

(a) PROHIBITION.—No person shall excavate for the purpose of
unauthorized disposal within the right-of-way of an interstate gas
pipeline facility or interstate hazardous liquid pipeline facility, or
any other limited area in the vicinity of any such interstate pipe-
line facility established by the Secretary of Transportation, and dis-
pose solid waste therein.

(b) DEFINITION.—For purposes of this section, the term “solid
waste” has the meaning given that term in section 1004(27) of the
Solid Waste Disposal Act (42 U.S.C. 6903(27)).

CHAPTER 603—USER FEES

Sec.
60301. User fees.

§60301. User fees

(a) SCHEDULE OF FEES.—The Secretary of Transportation shall
prescribe a schedule of fees for all natural gas and hazardous lig-
uids transported by pipelines subject to chapter 601 of this title.
The fees shall be based on usage (in reasonable relationship to vol-
ume-miles, miles, revenues, or a combination of volume-miles,
miles, and revenues) of the pipelines. The Secretary shall consider



Sec. 60501 CH. 605—INTERSTATE COMMERCE REGULATION 140

the allocation of resources of the Department of Transportation
when establishing the schedule.

(b) IMPOSITION AND TIME OF COLLECTION.—A fee shall be im-
posed on each person operating a gas pipeline transmission facility,
a liquefied natural gas pipeline facility, or a hazardous liquid pipe-
line facility to which chapter 601 of this title applies. The fee shall
be collected before the end of the fiscal year to which it applies.

(¢) MEANS OF COLLECTION.—The Secretary shall prescribe pro-
cedures to collect fees under this section. The Secretary may use
a department, agency, or instrumentality of the United States Gov-
ernment or of a State or local government to collect the fee and
may reimburse the department, agency, or instrumentality a rea-
sonable amount for its services.

(d) Use oF FEEs.—A fee collected under this section—

(1)(A) related to a gas pipeline facility may be used only
fordan activity related to gas under chapter 601 of this title;
an

(B) related to a hazardous liquid pipeline facility may be
used only for an activity related to hazardous liquid under
chapter 601 of this title; and

(2) may be used only to the extent provided in advance in
an appropriation law.

(e) LIMITATIONS.—Fees prescribed under subsection (a) of this
section shall be sufficient to pay for the costs of activities described
in subsection (d) of this section. However, the total amount col-
lected for a fiscal year may not be more than 105 percent of the
total amount of the appropriations made for the fiscal year for
activities to be financed by the fees.

CHAPTER 605—INTERSTATE COMMERCE REGULATION

Sec.

60501. Secretary of Energy.

60502. Federal Energy Regulatory Commission.
60503. Effect of enactment.

§60501. Secretary of Energy

Except as provided in section 60502 of this title, the Secretary
of Energy has the duties and powers related to the transportation
of oil by pipeline that were vested on October 1, 1977, in the Inter-
state Commerce Commission or the chairman or a member of the
Commission.

§60502. Federal Energy Regulatory Commission

The Federal Energy Regulatory Commission has the duties
and powers related to the establishment of a rate or charge for the
transportation of oil by pipeline or the valuation of that pipeline
that were vested on October 1, 1977, in the Interstate Commerce
Commission or an officer or component of the Interstate Commerce
Commission.
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§60503. Effect of enactment

The enactment of the Act of October 17, 1978 (Public Law 95—
473, 92 Stat. 1337), the Act of January 12, 1983 (Public Law 97—
449, 96 Stat. 2413), and the Act enacting this section does not
repeal, and has no substantive effect on, any right, obligation, li-
ability, or remedy of an oil pipeline, including a right, obligation,
liability, or remedy arising under the Interstate Commerce Act or
the Act of August 29, 1916 (known as the Pomerene Bills of Lading
Act), before any department, agency, or instrumentality of the
United States Government, an officer or employee of the
Government, or a court of competent jurisdiction.



